REPORT TO CITY OF VISALIA PLANNING COMMISSION

HEARING DATE: July 13, 2015

PROJECT PLANNER: Paul Scheibel, AICP, Principal Planner
Phone No.: (559) 713-4369

SUBJECT: Conditional Use Permit No. 2015-04: A request by DMM Faour (dba
Red Island) to establish a business that includes retail sales, phone card sales,
vaping products, computer work station rental, seasonal promotional sweepstakes,
and for playing computer based games in the CR (Regional Retail Commercial)
Zone District. The project site is located at 2917 South Mooney Boulevard (APN:
121-090-068)

STAFF RECOMMENDATION

Staff recommends opening the public hearing and denying Conditional Use Permit No. 2015-04,
based upon the findings contained in Resolution No. 2015-11. Staff's recommendation is based
on the conclusion that the requested uses include those that constitute illegal gambling per the
Visalia Municipal Code and applicable State laws.

RECOMMENDED MOTION

I move to deny Conditional Use Permit No. 2015-04, based on the findings contained in
Resolution No. 2015-11.

PROJECT DESCRIPTION

The applicant is requesting approval of a conditional use permit to allow a multi-use business
within an approximately 1,600 sq.ft. suite of a 5,000 sq.ft. commercial building. The business
offers several retail products, including phone card sales, vaping products, and internet
activities, including rental of computer stations to walk-in customers. The operational statement
states the computer stations are for internet access, internet telephone calls, electronic games
of skill or chance, and as one of several access portals for participation in “seasonal
sweepstakes”. The operational floor plan devotes less than 20% of the floor area to display of
retail items for sale. The sale of retail goods, phone cards, vaping products are all “Permitted”
uses in the C-R zone. Approximately 80% of the floor space is devoted to 34 computer stations
that are offered for rent to customers on a walk-in basis.

The site contains 15 on-site parking spaces. The parking assigned to each tenant within the site
is proportionate with their leased space. As such the subject business is assigned 4.8 parking
spaces, which is 32 percent of the 15 parking spaces on the site. The applicant has not
provided evidence of a different assigned parking ratio as part of their lease agreement.

The business began operations at the subject address in October 2014, The City served a
Code compliance notice to the operators that they were required to file and secure a Conditional
Use Permit (CUP), and obtain the proper building permits for the tenant improvement
associated with this lease space. Specifically, the City’'s notice required the operator to file for a
CUP within 14 days. The applicant complied with the timeline for filing for the CUP as
requested in the Code compliance notice.




A CUP is required to operate the business because it includes more than six computer
terminals for customer rental use. By a previous Planning Commission determination (Appeal of
the City Planner Determination requiring a Conditional Use Permit pursuant to Site Plan Review
No. 2014-060, for the use/establishment of the Wonderland business), a business offering
computer terminals for rent are similar to a Video Arcade for Zoning use purposes (Section
17.32.120 Video Machine Arcades of the Zoning Ordinance).

On three occasions (March 17, 2015, April 23, 2015, and June 12, 2015) during application
completenass review, staff requesied additional and clarifying materials to support the
proponent's position that the “seasonal promotional sweepstakes” and any other online gaming
activity are not classified as illegal gambling under California law (Please see Attachment 4).
The applicant subsequently stated the promotional sweepstakes would end on March 31, 2015,
but indicated that it may offer such seasonal promotional sweepstakes again in the
future.(Please see attachment 5). The proponent also stated the business began offering
“games of skill” in April, 2015.

On June 25, 2015, the California Supreme Court issued a decision in a Peopfe ex rel. Green v.
Grewal involving several similar businesses in Bakersfield offering “seasonal promotional
sweepstakes” operations exactly like those previously offered by the proponent (Please see
Attachment 8). In Grewal, the California Supreme Court concluded that such seasonal
sweepstakes are illegal gambling. Please see Attachments 4 and 5, where the proponent’s
description of its seasonal sweepstakes being conducted at the time of the proponents
correspondence essentially mirrors the description of the seasonal sweepstakes found to be
ilegal gambling by the California Supreme Court. Staff has determined that Red Island's
business operation has, at least untii March 31, 2015, been conducting illegal gambling
operations. The applicant’s most recent correspondence (May 12, 2015) indicates a desire to
offer such illegal gambling activities sometime in the next 24 months. Further, the statements in
the applicant's most recent correspondence that current gaming activities involve only “games of
skill” that is exempt from state gambling laws are unsupported by the applicant’'s written
statements and materials, and with staff's observation of the existing nature of the business.
Consequently, the CUP application includes activities that are contrary to State law and the
City’'s Municipal Code, inciuding the Zoning Ordinance and Chapter 9.12 (Gambling), and
therefore the CUP application should be denied.

BACKGROUND INFORMATION

General Plan Land Use Designation: Regional Commercial
Zoning: RC (Regional Commercial)

Surrounding Zoning and Land Use North: Mix of retail businesses and services
South: RC/ Mix of retail businesses and services
East: RC/ Mix of retail businesses and services
West: RC /Converted duplex for offices

Environmental Review: Categorical Exemption No. 2015-39
Special Districts: Design District A
Site Plan: 2015-025

RELATED PLANS & POLICIES




See separate Municipal Ordinance chapters pertaining to Conditional Use Permits and
Gambling.

RELATED PROJECTS

June 9, 2014 - Appeal of the City Planner determination requiring a2 Conditional Use Permit
pursuant to Site Plan Review No. 2014-060, for the usefestablishment of the Wonderland
business. The subject business was located at 3324 South Mooney Boulevard, in the RC Zone
District. The Planning Commission upheld the City Planner determination to require a
Conditional Use Permit for the Wonderland business pursuant to Section 17.32.120 of the
Zoning Ordinance. The business offered computer terminals for rental use by patrons. The
final determination was that a CUP is required because the use is most similar to a video
arcade which requires a CUP for more than four such devices. The business subsequently
closed without processing a CUP application.

PROJECT EVALUATION

The question of whether the seasonal sweepstakes or any other computer games offered at the
Red Island business constitutes illegal gaming is elemental to the analysis of this CUP. The
applicant contends that all the computer activities or online gaming conducted on the site is not
gambling, as defined by the California Penal Code section 330b. However, in staff's
determination, the recent Supreme Court decision is conclusive in this matter and is fully
applicable to the CUP application. By their own statements, the applicant was offering these
“seasonal sweepstakes” as an elemental component of their business from their opening
(without CUP) in October 2014, through March 31, 2015. Indeed, the correspondence provided
by the applicant on March 24, 2015, wherein the applicant’s attorney describes Red Island’s
seasonal sweepstakes, and the description of the seasonal sweepstakes described by the
California Supreme Court in Grewal, are essentially identical. Further, the applicant's
subsequent statements that future electronic games to be offered are “games of skill” instead of
games of chance, and therefore exempt from the above-referenced state statutes prohibiting
gambling, are nct substantiated.

In staff's conclusion, denying the CUP application as presented, is warranted from a Zoning
aspect, and is essential for ensuring that the applicant’s business activities at the site are
conducted without the likelihood of nuisance impacts noted in this report, and as documented by
the preponderance of evidence in the record including the applicant's history of engaging in
illegal gambling and the resuitant calls for service and nuisance complaints received since the
business began operations at the subject site. Staff is unable to recommend conditions of
approval that would adequately preclude the future likelihood that gambling activities would be
conducted at the site by the applicant, given its history of doing just that, and that would also
ameliorate the associated nuisance effects from those illegal activities occurring on the site, and
to the detriment of the site and the surrounding area.

Nuisance Impacts: There have been 28 validated calls for police service at the Red Island
business address since it began operations in October 2014 (9 in 2014 after October 1, 2014,
and 19 between January 1, 2015, and June 8, 2015) (Please see Attachment 9). The calls for
service generally relate to loitering and suspicious activities noted by neighboring businesses in
regard to patrons of the Red Island business. The number and variety of calls for service are in
sharp contrast to the two calls for service to the location in the two years prior to Red Island
opening their business in Cctober 2014.




Customer Transit and Parking Behaviors- The business presently has 34 computer terminal
stations for use by customers. The business would thus be required to provide up to 34 parking
spaces to satisfy customer parking needs. A justification of the adequacy of the parking
provided for the use (five spaces) was requested in the City's incompleteness letter dated April
23, 2015. The applicant responded by stating that most of the customers arrive on foot or by
bicycle, and consequently the business has adequate on-site parking relative to the use.

The applicant's response was somewhat accurate, relative to the use of the parking area
immediately adjacent to the business. City staff visits to the site {most recent visit- June 9, 2015,
11:15 am) have consistently noted an average of 12 to 15 customers occupying computer
terminal stations, but with the entire site parking lot vacant of customer automobiles. An
average of three to five bicycles have been observed in the bicycle rack that is situated in front
of the business. However, staff has also consistently observed customers transiting between
the business and privately owned vehicles parked on Monte Vista Ave. to the north.

Accordingly, staff could not discern whether the majority of Red Island customers were arriving
at the business on foot, or if customers were parking in other commercial parking lots in
proximity to the Red Island site. Staff's observation is that customers tend to avoid parking their
vehicles where they are associated with the business. In the past, this situation has led to
conflicts due to acts of trespassing by customers of one business to the detriment of other

businesses in the area.

Alternatives: If the Planning Commission determines that the CUP should be approved, staff
recommends the following conditions be applied to the project approval. In addition, staff
recommends that the hearing be continued to a date specific in order to amend the resolution to
reflect conditional approval of CUP 2015-04.

“Nuisance Generation- A baseline of three or more validated police call outs within a
twelve month period as the threshold for the activities occurring at the location shall
constitute cause for action to abate a public nuisance, per VMC section 8.40.060:

8.40.060 Public Nuisances
I. Any condition on a property which meets the following requirements:

1. Is injurious to health, or is indecent or offensive to the senses, or an
obstruction to the free use of property so as to interfere with the comfortable
enjoyment of life and property; and

2. Affects at the same time an entire community or neighborhood, or any

considerable number of persons, although the extent of the annoyance or
damage inflicted upon individuals may be unequal.
Actions to abate a public nuisance shall include revocation of the Conditional Use Permit,
per Zoning Ordinance section 17.38.040 (Revocation)”

As noted above, there have been 28 validated calls for police service at the Red Island business
address (2917 So. Mooney) since it began operations in October 2014 (9 call outs in 2014 after
October 1, 2014, and 19 call outs between January 1, 2015, and June 8, 2015). This is in
comparison with two calls for service at that address in 2012 and 2013. This condition will
provide a degree of assurance that the City has put active measures in place to quickly and
efficiently abate nuisance impacts that may be directly associated with the use, if the use is



entitled by the Planning Commission.

“On-site Parking- On-site parking shall be provided at a ratio of one parking space for
each computer terminal station. Evidence of lease-allowed parking on the site in excess
of the equal distribution of parking spaces per lease tenant, by leaseable tenant space,
shall be in the form of a recorded lease modification document executed by the property

landlord.”

The business currently has 34 computer terminal stations for use by customers. The tenant
suite is reported to be 1,590 sq.ft. in floor area of an approximately 5,000 sq.ft. commercial
building. The site contains a total of 15 on-site parking spaces. Under typical shared use
arrangements, the applicant’s suite would have allocated use of five of the parking spaces.

The City's parking ordinance (VMC Chapter 17.34) does not have a specific parking ratio for an
internet café. Consequently, the provisions of VMC section 17.34.020 G (Uses not specified)
are applicable to the project. In determining an appropriate parking ratio for unspecified uses,
the VMC section 17.34.020 G. requires the City to set a parking ratio that most closely matches
a similar specified use. The Planning Commission has the discretion to approve, modify, or
reject staff's application of 17.34.020(G) to the proposed use.

A justification of the adequacy of the parking provided for the use was requested in the
incompleteness letter of April 23, 2015. A summary of the applicant’s response is that most of
the customers arrive to the business on foot or by bicycle, so off-street parking is not an issue.
No further documented industry-wide or specific location details were provided by the applicant
to justify this conclusion. City staff has been to the site and has been inside the business on
several occasions since CUP 20156-04 was filed.

The most recent site visit was conducted on June 9, 2015 at 11:15 am. The site visits have
consistently noted an average of 12 to 15 customers occupying computer terminal stations, with
two to three business employees on duty. An average of three to five bicycles have been
observed in the rack that is situated in front of the business. During these visits, staff has
observed several customers transiting between the business and privately owned vehicles
parked on Monte Vista Ave. to the north.

City staff has considered this issue, including the applicant’s response. Staff's evaluation of the
totality of evidence and circumstances leads to the recommendation that, if the project is
approved, this condition be placed on the project. If approved, the number of computer stations
to match the available off-street parking available to the business. This has been calculated to
be no more than six such computer stations to be available for customer use.

Staff has determined that the use most closely matches that of a barber/beauty shop which
requires two parking spaces per chair, except that only one parking space is to be required per
customer computer station. The similarity of the two uses for parking purposes is that both
business types are tied to dedicated customers who occupy a specific seat (as opposed to floor
area or other criteria) for an extended period of time (up to one hour or more per visit).

Alternately, staff considered a restaurant parking ratio of one space per 100 square feet of floor
area. Under this formula, the business suite (1,590 sq.ft.) parking requirements would exceed
the parking available on the site- even excluding the balance of the commercial building.



Finally, staff could not discern a compelling zoning and land use explanation to substantiate the
applicant’s contention that the customers arrive to the business primarily on bicycles or on foot.
This is particularly incongruous in that the business operating statement states that patrons
must be at least 18 years old. This is in contrast to other youth oriented businesses where the
preponderance of participating customers are below the legal driving age.

Preclusion of Future Forms of lllegal Gaming Activities- Staff believes the standard
condition applied to ail projects regarding compiiance with all applicable local, state, and federal
laws, in conjunction with the special condition pertaining to nuisance abatement that is
discussed above, is sufficient to address this issue should the CUP be granted.

Environmental Review

The project would be statutorily exempt from CEQA if the project is denied. If the project is
approved, the project would be categorically exempt per CEQA Guidelines section 15301.

RECOMMENDED FINDINGS

1. That the proposed project will be detrimental to the public health, safety, or welfare, or
materially injurious to properties or improvements in the vicinity because evidence in the
record conclusively demonstrates the business features illegal gaming activities as
defined in a California Supreme Court decision issued on June 27, 2015. Further,
continued operation of the business would result in adverse physical impacts on adjacent

businesses.

2. That the proposed conditional use permit is inconsistent with the policies and intent of the
General Plan, Municipal Code and Zoning Ordinance. Specifically, the project is in
conflict with Chapter 9.12 (Gambling) and Zoning Ordinance Section 17.18.050 (Zoning
Use Matrix} and Chapter 17.34 (Off-street Parking).

APPEAL INFORMATION

According to the City of Visalia Zoning Ordinance Section 17.02.145, an appeal to the City
Council may be submitted within ten days following the date of a decision by the Planning
Commission. An appeal with applicable fees shall be in writing and shall be filed with the City
Clerk at 425 East Oak Avenue, Suite 301, Visalia, CA 93291. The appeal shall specify errors or
abuses of discretion by the Planning Commission, or decisions not supported by the evidence in
the record. The appeal form can be found on the city’s website www.ci.visalia.ca.us or from the

City Clerk.

Attachments:

Related Plans and Policies

Resolution

Application Operational Statement and Floor Plan

“Application Incompleteness Correspondence and Applicant’s Reply, dated March 17,
2015 and March 24, 2015

Application Incompleteness Correspondence and Applicant's Reply, dated April 23, 2015,
and May 12, 2015

6. Application Completeness Correspondence, dated June 12, 2015
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7. Site Plan Review Comments
8. California Supreme Court Decision- Grewal
9. Nuisance Report Summary

e Zoning Map
¢ Aerial Photo




Related Plans & Policies

MUNICIPAL CODE

JChapter 8.42
GAMBLING

Sections:
Article 1. Card Games

9.12.010 Construction.
9.12.02¢ Unlawfi} paomes.

9.12.030 Exceptions.
Article 2. Lotters Tickets

9.12.040 Possession unlavwful
Article 1. Card Games
119.12.000 Construction.

No provision of this article shall be construed to prohibit any act made valawiul by any general law of the stzie of California but said article is intended to be
supplemental sheress. (Prior code § 5045)

779.12.02¢ Unlawiul games.

%, Gambling House Prohibited. No person shall keep, conduct or maintain any house, room, apartment or place, used in whole or in part s a gambling house or

place where any game is played, conducted, dealt, ox camied on with cards, dice, dominoes or other devices, for money, checks, chips, credst, or any representative of
value, in the result of which game chance is any determining fiactor, except as set forth i Section 9.12.030. The weed “cards™ as used in this article is not intended to
and shall not include games koown as bridge or whist.

B. Permining Use as a Gambling House. No person shall knowingly permit amy house, room, apartment or place owned by him or under his charge or controf to be
used in whole or in part as a gambling house oo place of playing, conducting, dealing, or carrying on any game, pleyed with cards, dice, dominoes, or other device, for
money, checks, chips, credit o any representaiive of value, in the result of which game chance is any determining factor, except as st forth in Section 9.12.030.

C. Betting No person shall deal, operate, atiend, play or bet at or against any game, in the result of which game chance is any determining factor, which game is
played, conducted, dealt or camried on with cards, dice, dominoes, or other device, for money, checks, chips, credit or any representative of value, in any house, room,
apartment, or place, except as set forth in Section 9.12.030. (Prior code § 3046)

912,030 Exceptions.

The following exceptions are made to the provistions of Section 9.12.020 and the subsections th d

A Private Games. Said provisions shall not apply to occasionsl private games, atherwise lawful, carried on for purely social purposes in a private home. Neither
shall said provisions apply fo atherwise lawful games, other than card games, conducted by a private group of customers, for the sole purpose of determining which
member of said group shall pay for food, refreshiments, or beverages, for immediate consvmption by the group.

B. Benevolent Organizations Licensad. A license may be issued in the reasonable discretion of the chief of police to any incorporated or chartered fraternal, labor,
nonprofit, benevolent or charitable organization, or to any religious association, which organization or association has been continuously carrying on within the city the
activities of which it was organized for a period of not less than two years immediately proceeding making application therefore. Said license shall anthorize such
organization or association 1o conduct a game 100t of rooms wherein games not in conflict with any state law may be played and conducted, incidental to the other
activities of such organization, but in conformity with the provisions of this subsection. No advertising or advertising signs shall be permitted in connection with said
operation. The licensee shatl have a paid attendant on the premises at 2l times when games are in progress, and it shall be his duty to report to the licensee any
violation of law.

C. Members Only. No such game shall be open to the public but shall be used onby by the members of the respective organization or iation ki d and shall
be maintained in the building principelly vsed by the hicensee.
D. Existing Card Rooms. Any card room in the annexed area in operation pursuant to the provisions of the Ordi Code of the county of Tulare for a period of

one year prior to the effective dete of annexation of the property to the city, shall be permitted 10 operate for a period of six months from the effective date of
ion; thereafter, the further operation: of said card room by any persons shall be in violation of this section. (Prior code § 5047)

LYY




Master List Zone District COMMERCIAL OFFICE INDUSTRIAL
CC|(CN|[CSO|CCM | CR |CDT ([CH |CS | OG |PA [ B-RP |OC | IL HH

288 | RECREATION FACILITIES

289 | Athletic and Health Clubs C c c C c c c c [
a (gymnasiurme, fitness centers, reacquet
clubs)
289 | Athietic and Health Clubs P P P P P F P P P P P P

b (gymmasjums, fitness centers, reasquet
chubs) less than 5,000 5q, ft.

290 | Swimming Pools c c c
291 | Private Librarics F C
292 | Athletic/Playing Fields
203 | Bowling Alleys c (>} c C

294 | Cirtus, Camivs, Fairs & Festivals, T T T T T T T
Revivale/Assemblics

295 | Dance & Music Studios P P P 4 4 P
296 | Martial Arts P P 4
297 | Guoif Courses & Driving Ranges
2928 | Miniature Golf Courses

299 | Tt & Roller Skating Rinks

300 | Pool Halls/Billiard Parlors c C o] C c
301 | Video Machines/Coin-Operated Games

Q|0 |0 |w -

Master List Zoog Disirict COMMERCIAL OFFICE INDUSTRIAL
CC|CN[CSO|CCM |CR |CDT ([CH|(CS§ | OG (PA | B-RF |OC| I-L H

302 | - 1to4machines
303 | - 5 or more machines C c

304 | Other Recreational Facilitics

Qljla|lo|w
a|ao|w
Q| a|w
g |alw
O ala|w

304 | Rifle and pistol range, indoor

Chapter 17.38
Conditional Use Permits

17.38.010 Purposes and powers

In certain zones conditional uses are permitted subject to the granting of a conditional use permit. Because of their
unusual characteristics, conditional uses require special consideration so that they may be located properly with
respect to the objectives of the zoning ordinance and with respect to their effects on surrounding properties. In
order fo achieve these purposes and thus give the zone use regulations the flexibility necessary to achieve the
objectives of this title, the planning commission is empowered to grant or deny applications for conditional use
permits and to impose reasonable conditions upon the granting of such permits. (Prior code § 7525)

17.38.030 Lapse of conditional use permit.

A conditional use permit shall lapse and shall become void twenty-four (24) months after the date on which it
became effective, unless the conditions of the permit allowed a shorter or greater time limit, or unless prior to the
expiration of twenty-four {24) months a building permit is issued by the city and construction is commenced and
diligently pursued toward completion on the site which was the subject of the permit. A permit may be renewed for
an additional period of one year; provided, that prior to the expiration of twenty-four (24) months from the date the
permit originally became effective, an application for renewal is filed with the planning commission. The commission
may grant or deny an application for renewal of a conditional use permit. In the case of a planned residential
development, the recording of a final map and improvements thereto shall be deemed the same as a building
permit in relation to this section. (Ord. 2001-13 § 4 (part}, 2001: prior code § 7527)




17.38.040 Revocation.

Upon violation of any applicable provision of this title, or, if granted subject to a condition or conditions, upon failure
to comply with the condition or conditions, a conditional use permit shall be suspended automatically. The planning
commission shall hold a public hearing within sixty (60) days, in accordance with the procedure prescribed in
Section 17.38.080, and if not satisfied that the regulation, general provision or condition is being complied with, may
revoke the permit or take such action as may be necessary to insure compliance with the regulation, general
provision or condition. Appeals of the decision of the planning commission may be made to the city council as
provided in Section 17.38.120. (Prior code § 7528)

17.38.050 New application.

Foliowing the denial of a conditional use permit application or the revocation of a conditional use permit, no
application for a conditional use permit for the same or substantially the same conditional use on the same or
substantially the same site shall be filed within one year from the date of denial or revocation of the permit unless
such denial was a denial without prejudice by the planning commission or city council. (Prior code § 7530)

17.38.060 Conditional uses permit to run with the land.
A conditional use permit granted pursuant to the provisions of this chapter shall run with the land and shall

continue to be valid upon a change of ownership of the site or structure which was the subject of the permit
application subject to the provisions of Section 17.38.065. (Prior code § 7531)

17.38.065 Abandonment of conditional use permit.

If the use for which a conditional use permit was approved is discontinued for a period of one hundred
eighty {(180) days, the use shall be considered abandoned and any future use of the site as a conditional use will
require the approval of a new conditional use permit.

17.38.110 Action by planning commission.

A. The planning commission may grant an application for a conditional use permit as requested or in modified
form, if, on the basis of the application and the evidence submitted, the commission makes the following
findings:

1. That the proposed location of the conditional use is in accordance with the objectives of the zoning
ordinance and the purposes of the zone in which the site is located;

2. That the proposed location of the conditional use and the conditions under which it would be operated or
maintained will not be detrimental to the public health, safety or welfare, or materially injurious to
properties or improvements in the vicinity.

B. A conditional use permit may be revocable, may be granted for a limited time period, or may be granted
subject to such conditions as the commission may prescribe. The commission may grant conditional
approval for a permit subject to the effective date of a change of zone or other ordinance amendment.

C. The commission may deny an application for a conditional use permit. (Prior code § 7536)\

17.38.120 Appeal to city council.
The decision of the City planning commission on a conditional use permit shall be subject to the appeal provisions
of Section 17.02.145. (Prior code § 7537) (Ord. 2006-18 § 6, 2007)

17.38.130 Effective date of conditional use permit.

A conditional use permit shall become effective immediately when granted or affirmed by the council, or upon the
sixth working day following the granting of the conditional use permit by the planning commission if no appeal has
been filed. {Prior code § 7539)



Related Plans & Policies

MUNICIPAL CODE

IChapter 9.12
CAMBLING

Article 1. Card Games

1. Lottery Tickets
9.12.040 Possession unlawful.

Article 1. Card Games

19124000 Construction.

No provision of this articte shall be construed to prohibit any act made onlawful by any general law of the state of California but said article is intendad to be
supplemental thereto. (Prior code § 5045)

1912020 Talawful games.

A Gambling House Prohibited. No person shall keep, conduct or maintain any house, room, apartment or place, used in whole or in part as a gambling house or
place where any game is played, conducted, dealt, or carried on with cards, dice, dominoes or other devices, for money, checks, chips, credit, or any representative of
value, in the resuly of which pame chance is any determining factor, except as set forth in Section 9.12.030. The waord “cards™ as used in this article is not intended to
and shall not include games known as bridge or whist.

B. Pemmitting Use as a Gamabling House. No person shal] knowingly permit amy house, room, apartment or place ovned by him or under his charge or control to be
used im whole or i pary as a gambling house or place of playing, conducting, dealing, or carrying on any game, played with cards, dice, dominoes, or other device, for
momey, checks, chips, credit or any representative of valus, in the result of which game chance is any determining factor, except as set forth in Section 9.12.030.

C. Betting. No person shalf deal, operate, atiend, play or bet at or against any game, in the result of which game chance is any determining factor, which game is
played, conducted, dealt or carried on with cards, dice, dominoes, or other device, for money, checks, chips, credit or any representative of value, in any house, room,
apartment, or place, except as set forth in Section 9.12.030. (Prior code § 5046)

1912030 Exceptions.

The following exceptions are made to the provisions of Section 9.12.020 and the sybsections thereunder

A Private Games. Said provisions shall not apply fo occasional private games, otherwise Iavful, carmied on for purely social purposes in a private home. Neither
shall smid provisions apply to otherwise lawful games, ather than card games, conducted by a private group of customers, for the sole purpose of determining which
member of said group shall pay for food, refreshments, or beverages, for immedinte consumption by the group.

B. Benecvolent Organizations Licensed. A license may be issued in the reasonable discretion of the chief of police to any incorporated or chartered fratemal, labor,
nomprofit, benevalent or chasitable organization, or io any religious association, which organization or association has been continuously carying on within the city the
activities of which it was organized for a period of not less than twvo years immediately procecding making application therefore. Said license shall suthorize such
ofganization or association to conduct a game room or rooms wherein games not in conflict with any state law may be played and conducted, incidental to the other
activities of such organization, but in conformity with the provisions of this subsection. No advertising or advertising signs shall be permitted in connection with said
opesation. The licensee shall have a paid attendant on the premises at all times when games are in progress, and it shall be his duty 1o report to the licensee any
violation of law.

C. Members Only. No such game shall be open to the public but shall be used ouly by the members of the respective organization or association licensed and shall
be mauntained in the building principally used by the licensee.

D. Existing Card Rooms, Any card room i the annexed area in operation pursuant 1o the provisions of the Ordinance Code of the county of Tulare for a period of
one year prior to the effective date of annexation of the property to the city, shall be permitted to operate for a period of six months from the effective date of
annexation; thereafter, the further opesation of said card room by any persons shall be in violation of this section. (Prior code § 5047)

FEwer LY.y
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Master List Zone District COMMERCIAL OFFICE INDUSTRIAL
CC|CN|CSDO |CCM|CR |CDT ([CH |CS8[0OG |PA [ BRP (OC| IL 12

288 | RECREATION FACILITIES

289 | Athletic and Health Clubs C c C C C C C C C
2 (gymmasiums, fitness centers, reacquet
clubs)
289 | Athletic and Health Clubs P P P P P P P P P P P P

b (gymmasiums, fitness centers, reacquet
clubs) less than 5,000 sq. ft.

290 | Swimming Pocls c C [s]
291 | Private Librarics P o
292 | Adletic/Playing Ficlds

293 | Bowling Alleys

294 | Gimus, Carmivalg, Fairs & Festivals, T T T T T T T
Revivels/Assrublies
295 | Dance & Music Stodios P P P P P P P P r
296 | Martial Arts P P P P P P P P P P P 4
297 | Golf Courses & Driving Ranges c
298 | Miniature Golf Courses c
o)

299 | Joo & Roller Skating Rinks
300 | Pool Halle/Billiard Parlors c C C Cc c

301 | Video Machines/Coin-Operated Games

Master List Zone District COMMERCIAL OFFICE INDUSTRIAL
CC|(CN|(CS8O|CCM|CR |CDT |CHB|CS | OG |PA {BRF |OC | IL H
302 | -1to4machines LR LR P__ ‘_P ne P__ __l: ___If L _ P
303 | - 5 or more machines - C C c C C c o
304 | Other Recreational Facilitics c Cc Cc (o]
13,04 Rifie and pistol range, indoor c Cc (o] c C

Chapter 17.38
Conditional Use Permits

17.38.010 Purposes and powers

In certain zones conditional uses are permitted subject to the granting of a conditional use permit. Because of their
unusual characteristics, conditional uses require special consideration so that they may be located properly with
respect to the objectives of the zoning ordinance and with respect to their effects on surrounding properties. In
order to achieve these purposes and thus give the zone use regulations the flexibility necessary to achieve the
objectives of this title, the planning commission is empowered to grant or deny applications for conditional use
permits and to impose reasonable conditions upon the granting of such permits. (Prior code § 7525)

17.38.030 Lapse of conditional use permit.

A conditional use permit shall lapse and shall become void twenty-four (24) months after the date on which it
became effective, unless the conditions of the permit allowed a shorter or greater time limit, or unless prior to the
expiration of twenty-four (24) months a building permit is issued by the city and construction is commenced and
diligently pursued toward completion on the site which was the subject of the permit. A permit may be renewed for
an additional period of cne year; provided, that pricr to the expiration of twenty-four (24} months from the date the
permit originally became effective, an application for renewal is filed with the planning commission. The commission
may grant or deny an application for renewal of a conditional use permit. In the case of a planned residenttal
development, the recording of a final map and improvements thereto shall be deemed the same as a building
permit in relation to this section. (Ord. 2001-13 § 4 (part), 2001: prior code § 7527)




17.38.040 Revocation.

Upon violation of any applicable provision of this title, or, if granted subject to a condition or conditions, upon failure
to comply with the condition or conditions, a conditional use permit shall be suspended automatically. The planning
commission shall hoid a public hearing within sixty (60) days, in accordance with the procedure prescribed in
Section 17.38.080, and if not satisfied that the regulation, general provision or condition is being complied with, may
revoke the permit or take such action as may be necessary to insure compliance with the regulation, general
provision or condition. Appeals of the decision of the planning commission may be made to the city council as
provided in Section 17.38.120. (Prior code § 7528)

17.38.050 New application.

Following the denial of a conditional use permit application or the revocation of a conditional use permit, no
application for a conditional use permit for the same or substantially the same conditional use on the same or
substantially the same site shall be filed within one year from the date of denial or revocation of the permit unless
such denial was a denial without prejudice by the planning commission or city council. (Prior code § 7530)

17.38.060 Conditional uses permit to run with the land.

A conditional use permit granted pursuant to the provisions of this chapter shall run with the land and shall
continue to be valid upon a change of ownership of the site or structure which was the subject of the permit
application subject to the provisions of Section 17.38.065. (Prior code § 7531)

17.38.065 Abandonment of conditional use permit.

If the use for which a conditional use permit was approved is discontinued for a period of one hundred
eighty {180} days, the use shail be considered abandoned and any future use of the site as a conditional use wiil
require the approval of a new conditional use permit.

17.38.110 Action by planning commission.

A. The planning commission may grant an application for a conditional use permit as requested or in modified
form, if, on the basis of the application and the evidence submitted, the commission makes the following
findings:

1. That the proposed location of the conditional use is in accordance with the objectives of the zoning
ordinance and the purposes of the zone in which the site is located;

2. That the proposed location of the conditional use and the conditions under which it would be operated or
maintained will not be detrimental to the public health, safety or welfare, or materially injurious to
properties or improvements in the vicinity.

B. A conditional use permit may be revocable, may be granted for a limited time period, or may be granted

subject to such conditions as the commission may prescribe. The commission may grant conditional
approval for a permit subject to the effective date of a change of zone or other ordinance amendment.

C. The commission may deny an application for a conditional use permit. (Prior code § 7536)\

17.38.120 Appeal to city council.

The decision of the City planning commission on a conditional use permit shall be subject to the appeal provisions
of Section 17.02.145. (Prior code § 7537) (Ord. 2006-18 § 6, 2007)

17.38.130 Effective date of conditional use permit.

A conditional use permit shall become effective immediately when granted or affirmed by the council, or upon the
sixth working day following the granting of the conditional use permit by the planning commission if no appeal has
been filed. (Prior code § 7539)



RESOLUTION NO. 2015-11

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF VISALIA DENYING CONDITIONAL USE PERMIT NO. 2015-04, A REQUEST
BY DMM DAFOUR {DBA RED ISLAND) TO ESTABLISH A BUSINESS THAT
INCLUDES RETAIL SALES, PHONE CARD SALES, VAPING PRODUCTS,
COMPUTER WORK STATION RENTAL, SEASONAL PROMOTIONAL
SWEEPSTAKES, AND PLAYING COMPUTER BASED GAMES OF SKILL, LOCATED
AT 2917 SO. MOONEY BLVD., IN THE RC (REGIONAL RETAIL COMMERCIAL)
ZONE DISTRICT (APN 121-090-068)

WHEREAS, Conditional Use Permit No. 2015-04, is a request by DMM Dafour
(dba Red Island) to allow a multi-purpose business in the RC (Regional Retalil
Commercial) zone, located at 2917 So. Mooney Boulevard. (APN: 121-090-068); and

WHEREAS, the Planning Commission of the City of Visalia, after duly published
notice did hold a public hearing before said Commission on July 13, 2015; and

WHEREAS, the Planning Commission of the City of Visalia finds the Conditional
Use Permit No. 2015-04 to be subject to Chapter 17.38.110 of the Zoning Ordinance of
the City of Visalia based on the evidence contained in the staff report and testimony
presented at the public hearing; and

WHEREAS, the Planning Commission finds the project to be Categorically
Exempt consistent with the California Environmental Quality Act (CEQA) and City of
Visalia Environmental Guidelines.

NOW, THEREFORE, BE IT RESOLVED that the project is exempt from further
environmental review pursuant to CEQA Section 15301.

NOW, THEREFORE, BE IT FURTHER RESOLVED that the Planning
Commission of the City of Visalia makes the following specific findings based on the
evidence presented:

1. That the proposed project will be detrimental to the public health, safety, or
welfare, or materially injurious to properties or improvements in the vicinity
because evidence in the record conclusively demonstrates the business features
llegal gaming activities as defined in a California Supreme Court decision issued
on June 27, 2015. Further, continued operation of the business would result in
adverse physical impacts on adjacent businesses.

2. That the proposed conditional use permit is inconsistent with the policies and
intent of the General Plan, Municipal Code and Zoning Ordinance. Specifically,
the project is in conflict with Chapter 9.12 (Gambling) and Zoning Ordinance
Section 17.18.050 (Zoning Use Matrix) and Chapter 17.34 (Off-street Parking).

BE IT FURTHER RESOLVED that the Planning Commission hereby denies the
Conditional Use Permit on the real property here described in accordance with the
provisions of Section 17.38.110 of the Ordinance Code of the City of Visalia.

ATTACHMENT 2
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215 Bast Acequia Ave., Visalia, CA 93291

Tel (559) F13~35C Fay (556) Fi302+

Founded 1852 )

March 17, 2015

Saad Faour

DMM Faour Inc.
2917 S. Mooney Blvd
Visalia, CA 93277

RE: Conditional Use Permit # 2015-04 - incomplete Application
Dear Sir,

Thank you for your application submittal of Conditional Use Permit No. 2015-04: a request
by DMM Faour (dba Red Island) to establish a business that includes retail sales, phone
card sales, vaping products, computer work station rental, seasonal promotional
sweepstakes, and for playing computer based games of skill. The business is located at
2917 S. Mooney Blvd., in the RC (Regional Commercial) Zone District. (APN: 121-090-
068) The following additional items and/or information are required in order fo complete the
application and must be submitted before a public hearing date can be set with the
Planning Commission.

The folliowing items are needed in order for the project application to be complete:

= Provide a detailed Operational Statement that fully explains each aspect of the
activities included in the business. Include hours of operation, employees on site and
their general duties.

= Seasonal Promotional Sweepstakes- Provide specific factual information that fully
explains how this activity is different from a lotiery or game of chance which wouid be in
contravention of iocal, state and/or federal laws. Similarly, full explanation shall be
provided to explain how the computer terminals used for customer access are not
effectively gaming machines used to conduct wagering and/or games of chance
requiring cash payment entry fo piay, and seeking cash payouts.

= Provide an overview of on-site security measures used at the business. Inciude
procedures for screening customer behavior, loitering inside and outside of the
business, safety for customers and employees in handiing and securing cash.

= Provide a floor plan that precisely matches the current operating fioor plan.

= Provide electronic versions of ali materials and plans that have already been submitted
or that are required by this correspondence.

ATTACHMENT 4



if you have any questions concerning your application, please feel free to contact the
Project Planner. Paul Scheibel at 559-713-4369.

Sincerely,

A

Susan Currier
Planning Assistant



MONICA RAMALLO-YOUNG ks,

RECEN D

March 24, 2015 WAR 2 4 mﬁg?
L '
conf DRISRIA
Sent Via Personal Delivery
City of Visalia Planning Division
315 E. Acequia Ave.
Visalia, CA 93291

Re: DMM Faour INC d/b/a Red Island
Conditional Use Permit Application, #2015-04

Dear Ms. Currier:

This firm represents DMM Faour INC d/b/a Red Island (“Red Island™). Thank you for
your letter dated March 17, 2015, requesting additional information relating to Red Island’s
application for a conditional use permit. Per your request, below are explanations addressing
cach of the additional items you requested.

Operational Statement:

Red Island operates a retail business that sells various products, including telephone
calling cards and accessories, and vapor products. The business also offers computer
workstation rental for document creation, spreadsheet creation, email, and internet connection.
The computers can also be used for revealing prize results in a seasonal promotional sweepstakes
used to advertise and promote telephone calling card products, and for playing computer-based
games of skill.

The store operates seven days a week between the hours of 10:00 a.m. and 11:00 p.m. It
currently employs three employees. Two employees work inside the store, one on a morning
shift and the other on an evening shift. These employees operate the cash register, help
customers with product purchases, help customers operate the computers, and provide the fax
and copy services. ‘The third employee works mainly outside the store. His duties include
ensuring that Red Island customers use only those parking spaces reserved for Red Island,
preventing loitering, and monitoring customer behavior.

Since its opening, Red Island has averaged approximately 30 to 50 customers per day,
with peak hours of operation between 6:00 p.m. and 8:00 p.m.

15303 VENTURA BOULEVART, 5TH FLDOR, SHERMAN DAKS, CA 91403 « 318.723.6357 = FAX 318.368.8534
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Red Island’s Operations Comply With California Sweepstakes And Gaming Laws:

A, Red Island Runs A Seasonal Promotional Sweepstakes.

Red Island sells telephone calling cards, among other items. The calling card phone
service is provided by a company called Phone-Sweeps, a distributor for Red Island. The
prepaid telephone cards look like credit cards, and purchasers are registered by name, address
and some form of identification. The back of the card contains a PIN number. To place a phone
call, customers call an access number, provide the PIN number, and then dial their desired
number. Phone-Sweeps’ wholesale telephone service provider keeps track of the minutes used,
and then invoices Phone-Sweeps for payment on a weekly basis. The cards are reusable.

Phone-Sweeps’ main competitors are Verizon, AT&T, and other large national brands.
To compete with the national brands, Phone-Sweeps cards offer a lower per minute phone rate
(three cents per minute for domestic calls and five cents per minute for international calls) and
the card has no hidden charges, such as maintenance and PIN fees or minimum calling times.
Unlike Verizon and AT&T, whose calling card “minutes” typically expire after 90 days, Phone-
Sweeps’ minutes remain valid for one year. Red Island is currently promoting sales of their
calling cards by means of a seasonal sweepstakes that allows customers and non-customers alike
to win prizes. No purchase is necessary to enter the sweepstakes. Their business promotion is
no different from that of McDonald’s Monopoly and countless others. The sweepstakes period is
between January 1, 2015 to March 31, 2015.

When customers purchase phone time, they receive entries into the sweepstakes
commensurate with the amount of phone time — i.e., for every $1.00 of phone time purchased a
customer receives 100 sweepstakes entries. Noncustomers also receive sweepstakes points
because no purchase is necessary to enter the sweepstakes. Persons over the age of 18 who enter
Red Island can receive 100 free sweepstakes entries or points for that day. Additionally,
noncustomers can receive free sweepstakes points by mailing in a request form. Prior to entering
the sweepstakes, entrants are required to sign a form indicating the customer understand the
sweepstakes rules which are posted at the store.

Entrants may enter the free sweepstakes by using their sweepstakes points in one of two
ways. They can ask the sales clerk at the point of sale terminal to reveal the results of their
sweepstakes entry. Alternatively, they can have the results revealed to them at one of the
computer terminals provided at the store.

The customers’ available phone time is not reduced by spent time on the computer
terminals revealing the results of the sweepstakes entries, nor is telephone time reduced by any
results or outcome of the sweepstakes. Thus, unlike a slot machine, where a person hazards a
coin or something of value by placing it into a machine to win a prize, in a sweepstakes such as
this one, a person hazards nothing of value. The person either purchases a product and
voluntarily enters the sweepstakes or simply enters the sweepstakes for free. In trying to wina
monetary prize by entering the sweepstakes the person hazards nothing of value and nothing of



March 24, 2015
Page 3

value can be lost.

The sweepstakes consists of a finite pool or batch of entries, exactly like McDonald’s
Monopoly and any other finite pool sweepstakes. The pools are created by a main server
operated by the calling card distributor in Canada. The main server randomizes the entries in
each pool, puts them into a set in sequential order, and then delivers the pool to the point of sale
computer at Red Island’s store. There is nothing Red Island or its customers can do to change
the sequence or contents of the entries once they leave the server in Canada. When customers
enter the computer sweepstakes by either requesting a clerk to reveal their winnings or by
utilizing the computerized game display, they are simply receiving and obtaining the results of
the next available entry or entries in sequence. Thus, the outcomes are predetermined solely by
the scquential entrics, not by how the customers play the games. Neither the customer nor the
computers can change the result.

Likewise, the computers at the store do not contain a random number generator or any
other way to randomize or alter the sequence of the entry results. The computer terminals are
standard, off the shelf, Hewlett Packard computers.

B. Sweepstakes Are Legal Under California Law.

Sweepstakes or business promotions like Red Island’s sweepstakes are legal in California
and are regularly utilized by companies to increase sales. The difference between a legal
sweepstakes and an illegal lottery is simple: so long as a sweepstakes, in addition to purchase of
a genuine product, has a legitimate free method of entry, it is legal.

Under Regal Petroleum Gasoline Retailers v. Regal Petroleum Corp., 50 Cal. 2d 844
(1958), so long as there is a legitimate method of entry into the sweepstakes, the sweepstakes is
legal. The Regal court explained there are three elements necessary to constitute a lottery: “(1)
The disposition of property; (2) upon a contingency determined by chance; (3) fo a person who
has paid valuable consideration for the chance of winning the prize, that is to say, one who has
hazarded something of value upon the chance.” Regal Petroleum, 50 Cal. 2d at 862 (original
emphasis).

To constitute consideration within the definition of a lottery, there must be a valuable
consideration paid or promise to be paid by the ticket holder. 1d. Thus, so long as there is a
legitimate free entry into the sweepstakes the consideration element is absent. Id. at 854-57.
The fact that the business owner received a benefit in increased sales and patronage is not a
consideration and is irrelevant. Id. at 854-57, 861; see also People v. Cardas, 137 Cal. App.
Supp. 788 (1933); People v. Carpenter, 141 Cal. App. 2d 844 (1956) (giveaway was a legitimate
business promotion as sweepstakes tickets were provided to theater attendees and non-attendees

alike).

C. Red Island’s Sweepstakes Does Not Violate California Gaming Laws.

Red Island’s computers are not slot machines under California. In Trinkle v. Cal. State
Lottery, 105 Cal. App. 4th 1401 (2003} (“Trinkle II”") the Third District of California took up the
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issue of whether the California State Lottery’s use of electronic vending machines to dispose
Scratchers lottery tickets was an illegal use of slot machines. The California Lottery provides
Scratchers tickets for its electromagnetic device, a stand-alone device containing bins into which
100 to 250 tickets are loaded. A lottery employee loads the tickets into the bin in s sequential
order, A purchaser can see which Scratchers game he is playing but cannot tell whether the

risible ticket is a winning ticket. The tickets are dispensed sequentially according to how they
were loaded into the bin. Winning is determined by scratching off the substance covering the
symbols underneath. There are a finite number of Scratchers tickets available in one game, and
each ticket has its own unique number.

Every Scratchers game has a predetermined number of winning tickets distributed
through the “deal.” Once loaded, each electromagnetic device dispenses a scratcher ticket for
cash received. The stand-alone device does not have any ability to generate random numbers or
symbols, or conduct any type of process of random selection. Instead, each predetermined
winning ticket is dispensed in the order it was loaded into the device. Trinkle II, 105 Cal. App.

4th at 1403-05.

The Trinkle II court held that the mere use of electronic vending machines to dispense
lottery tickets does not transform the lawful sale of lottery tickets into an unlawful use of slot
machines where the machine injects no additional element of chance into the determination or
distribution of the winning lottery ticket. Id. at 1405,

The court first looked at PC § 330b itself, which defines a slot machine as follows:

[any device] that is adapted . . . for use in such a way that, as a result of the
insertion of any piece of money or coin or other object . . . such a machine or
device is caused to operate or may be operated, and by reason of any element
of hazard or chance or other outcome of such operation unprediciable by
him, the user may receive or become entitied to receive anything of vaiue.

Id., at 1409.

It then compared section 330b to section 330.1, which was enacted in the same
Legislative session in 1950, with no conflict in the legislative history. Under that section, a slot
machine is defined as:

[Any device that] may be used or operated in such a way that, as aresult of the
insertion of any piece of money or coin or other object such machine or device is
caused to operate or may be operated or played, mechanically, electrically,
automatically or manually, and by reason of any element of hazard or chance, the
user may receive or become entitled to receive anything of value.

Id. at 1409, n.7.

Following its review of statutory and legislative history, the court found that the elements
of a slot machine are (1) the insertion of money or other object which causes the machine to
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operate; (2) the operation of the machine is unpredictable and governed by chance; and (3) by
reason of the chance operation of the machine, the user may become entitled to receive a thing of
value. Id. at 1410.

Relying on People ex rel Lockyer v. Pac. Gaming Tech., 82 Cal. App. 4th 699, 703
(2000) and Trinkle v. Strob, 60 Cal. App. 4th 771, 779-80 (1997) Trinkle had argued that the
Scratchers machines meet all the elements of a slot machine because, by the insertion of money
and purely by chance the user may receive or become entitled to receive money. Id. at 1410.
The Trinkle II Court disagreed: “With respect to the element of chance, Penal Code section
330b states, ‘by reason of any element of hazard a chance or of other outcome of such operations
unpredictable by him.”” Id. at 1410. “By using the words ‘such operations,” the legislature
linked the element a chance to the operation of the machine, requiring that the machine itself
determine the element of chance and become the object of play.” Id. at 1410-11. “Without the
clement of chance ircorporated into the operation of the machine, the machine is nothing more
than a vending machine which dispenses merchandise for consideration.” Id. (emphasis added).

The Trinkle I court distinguished Pacific Gaming and Strogh because, it found, in both
of those cases the courts had determined that the device in question constituted a slot machine
under Section 330b because “chance and prize” were added to the machine itself. Id. at 1411. In
both cases, the machines in question were found to be slot machines under the section because
“the outcome was dependent upon the element of chance that was generated by the machines
themselves.” 1d. Conversely, Scratchers machines were found not to be slot machines because
they do not have computer programs that generate random numbers or symbols, nor do they have
any capability of conducting a process of random selection or any other kind of chance selection.

Id.

Thus, in Trinkle II, the machines at issue sold scratchers tickets in the order that the ticket
is stacked in the bin. The purchaser inserts the purchase price and receives the next ticket in line.
The element of chance in a Scratchers game is essentially twofold, involving the printing of the
winning tickets and the placement of those tickets in a predetermined sequence among the other
tickets. The element of chance is built into the game at the time of manufacture - not at the
time of purchase or play. Therefore, the operation of the machine does not in any way affect the
game’s element of chance. The machine thus fails to satisfy the third prong of the definition of a
slot machine.

The Trinkle I court further found that machines did not convert a lottery game into a
house-banked game. “While lotteries arc governed by chapter 9 of title 9 of the Penal Code, the
provisions governing slot machines are found in chapter 10 of title 9, which governs gaming.”
Id. at 1412. “Gaming is distinguished from lotteries by the nature of the betting. Id. “In a
lottery, the operator has no interest in the outcome. The prize is fixed at the outset and
distributed among the winners. By contrast, in gaming, the operator has an interest in the
outcome because the operator must pay off all winners, while retaining the stakes hazarded by
the losers.” Id.

The court thus concluded an illegal slot machine is “a house-banked game in which the
machine dispenses coins, currency, or another thing of value to the winning player, giving the



March 24, 2015
Page 6

operator an interest in the outcome.” Id. citing Hotel Employees & Restaurant Employees Int’l
Union v. Davis, 21 Cal.4th 585, 604 (1999). The court found the machines “do not dispense

coins, currency or any other thing of value other than the purchased Scratchers ticket for which
the purchaser pays consideration.” Id. Therefore, the machines “do not convert what is
otherwise a lawful lottery game where the operator has no interest in the outcome of the game,
into a banked game in which the purchaser plays against the machine, making the owner of that
machine an interested party.” Id. Thus, because the machines did not “ in any way involve the
element of chance and do not pit the player against the machine, they are not slot machines.” Id.

The legislative history behind Trinkle II’s interpretation supports the Third District’s
reasoning. Indeed, it is no small moment that the Legislature amended Penal Code section 330b
three times since Trinkle 1I was decided -- in September 2003, 2004, and 2010 -- and left its
decision and analysis intact, signifying the Legislature’s approval of the Trinkle II analysis.
“Where a statute has been construed by judicial decision and that construction is not altered by
subsequent legislation, it must be presumed that the legislature is aware of the judicial
construction and approves of it.” Wikoff v. Sup. Ct., 38 Cal. 3d 345, 353 (1985). Thereisa
strong presumption that when the legislature reenacts the statute which has been judicially
construed, it adopts the construction placed on the statute by the courts. Id.

Moreover, the California Supreme Court had an opportunity to overrule Trinkle II when
the plaintiff there filed his petition for review, yet, the California Supreme Court denied that
petition, er banc. Trinkle v. Cal. State Lottery, 2003 Cal. LEXIS 3383 (Cal. May 21, 2003).
More recently, the California Supreme Court granted a petition for review and thereby nullified a
case which rejected Trinkle IT’s analysis of section 330b and stretched the definition of a slot
machine to one that includes games such as the ones at issue here. People v. Grewal, 326 P.3d
977 (Cal. 2014).

More importantly, in amending California Business and Professions Code section
17539.1, the California legislature recognized that sweepstakes such as these are legal under the
gaming laws:

Before the days of ubiquitous broadband Internet access via mobile
cellular networks, an Internet café provided Internet access to the
public, usually for a fee. These businesses usually provided snacks
and drinks, hence the café in the name. Nowadays, many such
businesses often promote the sale of their products (e.g., computer
time, Internet access or telephone cards) by offering a sweepstakes
giveaway that allows customers to ascertain their winnings, if any, by
playing specialized game programs on the businesses’ own computer
terminals. Often these programs simulate casino slot machines or
other gambling games. As noted above, lotteries are illegal in
California, except for the State Lottery. Sweepstakes or business
promotions, on the other hand, are legal and are regularly utilized
by companies to increase sales. Typical examples include
McDonald’s Monopoly, Burger King’s “Be the King” sweepstakes,
and the My Coke Rewards sweepstakes. Under California law,
these sweepstakes and promotions are legal as long as there is a
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legitimate free method for customers and non-customers fo enter
the contest or sweepstakes. The differences between a contest or
sweepstakes and an illegal lottery are that, in a lottery, there is a
disposition of money or other property on a contingency determined
by chance to a person who has paid money for the chance of winning
a prize. As long as there is a legitimate free method of entry into the
sweepstakes or promotion, the consideration element is absent, and
the “sweepstakes” is not an illegal lottery. According to the Senate
Governmental Organization Committee, it appears that most
Internet cafés are not operating illegal lotteries under California
law.

Proponents of this bill note that under the sweepstakes software
systems used by Internet café operators on their computer networks
and terminals, upon the payment of money (such as the purchase of
Internet time or a phone card), patrons can activate computer
sweepstakes games on the terminals and, based on “chance” or
“other outcome of operation unpredictable by” the patron, win cash
prizes.

Assem. Bill 1439, (Cal. 2014) at p. 3.
1. The Sweepstakes Does Not Violate Penal Code Section 330b.

Red Island’s sweepstakes, which promotes the sale of legitimate phone cards and offers a
free method of entry, therefore constitute a legal sweepstakes under California law. As set forth
below, using a computer for the promotion did not transform the legal sweepstakes into the
illegal use of a slot machine.

The sweepstakes at issue here is patterned after the methodology approved in Trinkle II.
The computer terminals, like the California Lottery’s electronic vending machines, are not slot
machines because they do not have programs that generate random numbers or symbols, nor do
they have any capability of conducting a process of random selection or any other kind of chance
selection. The computers reveal a prize in the order the ticket is pre-loaded into the computer.
The customer enters his pin and receives the next ticket in line. The element of chance in the
game is twofold, involving the printing of the winning tickets and the placement of those tickets
in a predetermined sequence among the other tickets. It is built into the game at the time of the
manufacturer -- not at the time of purchase or play.

Each sweepstakes consists of a finite pool or batch of entries, exactly like McDonald’s
Monopoly and any other finite pool sweepstakes. The pools are created by a main server
operated by Phone Sweeps and located in Canada. The main server randomizes the entries in
each pool, puts them into a set in sequential order, and then delivers the pool to the point of sale
computer at the store. There is nothing Red Island or its customers can do to change the
sequence or contents of the entries once they leave the server in Canada. When customers enter
the computer sweepstakes by either requesting a clerk to reveal their winnings or by utilizing the
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computerized game display, they are simply receiving and obtaining the results of the next
available entry or entries in sequence. Thus, the outcomes are predetermined solely by the
sequential entries, not by how the customers play the games. Neither the customer nor the

computers can change the result.

Likewise, the computers at the store do not contain a random number generator or any
other way to randomize or alter the sequence of the entry results. The computer terminals are
standard, off the shelf, Hewlett Packard computers that do not constitute a slot machine under
any interpretation of Trinkle II.

Moreover, far from trying to exploit a loophole, the sweepstakes is patierned to legally
conform to statutes and case law that determined that such a method is permitted under
California law. This is a time-honored method of doing business in California when allegations
of illegal gambling are made. See Tibbets v. Van de Kamp, 222 Cal. App. 3d 389, 395-96
(1990) (holding that because Texas Hold’em utilized community cards, the game was distinct
from Stud Poker and thus deemed a legal game); City of Bell Gardens v. County of Los Angeles,
231 Cal. App. 3d 1563, 1568-69 (1991) (the card game Pai Gow was an illegal “house banked”
and “percentage” game until the card clubs made the players the bankers and charged a flat fee).

Also like the machines in Trinkle 11, the computer games at issue give Red Island no
interest in their outcome. Because the prizes are predetermined—fixed and distributed among
the winners at the outset—Red Island has no interest in the outcome. Thus, the computers do not
pit the player against the machine. They do not convert what is otherwise a lawful sweepstakes,
where the operator has no interest in the outcome of the game, into a banked game in which the
purchaser plays against the machine, making the owner of that machine an interested party. As
such, the computer at issue do not constitute a slot machine under California Penal Code section

330b.

2. The Sweepstakes Does Not Violate Penal Code Section 330a.
California Penal Code section 330a defines a slot machine as:

[A]ny slot or card machine, contrivance, appliance or mechanical
device, upon the result of action of which money or other valuable
thing is staked or hazarded, and which is operated, or played, by
placing or depositing therein any coins, checks, slugs, balls, or other
articles or device, or in any other manner and by means whereof, or as
aresult of the operation of which any merchandise, money,
representative or articles of value, checks, or tokens, redeemable in or
exchangeable for money or any other thing of value, is won or lost, or
taken from or obtained from the machine, whern the result of action or
operation of the machine, contrivance, appliance, or mechanical
device is dependent upon hazard or chance.

Cal. Penal Code § 330a (emphasis added).
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Thus under this section, a slot machine requires that something be hazarded, and that the
result of the operation of the machine is dependent on hazard or chance. Neither of these
elements is found in the computers here. First, as set forth above, the operation of the computers
incorporate no element of chance.

Second, by buying a legitimate product, the phone cards, and by offering free
sweepstakes tickets to anyone who wants to play, the sweepstakes players are not staking or
offering any of their own money for the chance to win a prize. See Regal Petroleum, 50 Cal. 2d
at 854-57. Indeed, the sweepstakes players playing on the computer terminals in the stores can
only win money, they cannot lose money because they have not staked or hazarded any. As this
element is absent where the prize is offered in the context of a legitimate business promotion,
there can be no illegal slot machine.

3. The Sweepstakes Does Not Violate Penal Code Section 330.1.
California Penal Code section 330.1 defines a slot machine as a machine:

[T]hat is, or may be, used or operated in such a way that, as a resulf of the
insertion of any piece of money or coin or other object the machine or device
is caused to operate or may be operated or played, mechanically, electrically,
automatically, or manually, and by reason of any element of hazard or
chance, the user may receive or become entitled to receive anything of
value.

Cal. Penal Code § 330.1(f) (emphasis added).

Thus, under this section, a slot machine is one that requires the insertion of money, coins,
or other objects, and requires an element of chance in its operation. Both of these elements are
absent from the computers at issue here. First, as set forth above, the computers incorporate no
element of chance in their operation. Second, no money, coin or object can be inserted into the
computers. As, such they do not meet the definition of a slot machine under this section.

D. The Sweepstakes Comply With California Business And Professions Code
Section 17539.1.

Recognizing the legality of sweepstakes under the gaming laws, but desiring to place
limits on them, the California legislature recently amended sweepstakes laws. Specifically, the
current statute, which came into effect January 1, 2015, makes unlawful:

Using or offering for use any method intended to be used by a person
interacting with an electronic video monitor to simulate gambling or play
gambling-themed games in a business establishment that (A) directly or
indirectly implements the predetermination of sweepstakes cash, cash-
equivalent prizes, or other prizes of value, or (B) otherwise connects a
sweepstakes player or participant with sweepstakes cash, cash-equivalent
prizes, or other prizes of value.
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Cal. Bus. & Prof. Code § 17539.1(a)(12). However, the statute carves out an exception for
scasonal promotional sweepstakes:

This paragraph does not make unlawful game promotions or sweepstakes
conducted by for-profit commercial entities on a limited and occasional
basis as an advertising and marketing tool that are incidental to
substantial bona fide sales of consumer products or services and that are
not intended to provide a vehicle for the establishment of places of
ongoing gambling or gaming.

1d.

In full compliance with this legislation and as explained in the sweepstakes rules posted
throughout the store, Red Island is operating a seasonal sweepstakes that began on January 1,
2015 and will end March 31, 2015. This limited sweepstakes is used an advertising and
marketing tool incidental to substantial bona fide sales of its telephone calling cards. It is not
intended to provide a vehicle for the establishment of ongoing gambling or gaming.

On Site Security Measures:

Red Island currently employs one employee whose sole responsibility is to monitor
customer behavior. Any patron or other individual behaving inappropriately is promptly asked
to leave the premises. The cashiers working inside the store are also trained to monitor such
behavior and ask anyone acting inappropriately to leave. In addition, Red Island is currently in
the process of interviewing private security guard companies and intends to provide a licensed
security guard on the premises.

The store also utilizes security cameras to monitor the area immediately outside the store,
as well as the inside of the store and the cash register. Employees are trained to deposit cash in
the store safe as often as possible throughout the day.
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Floor Plans:

Enclosed is a floor plan that matches the current operating floor plan. Also enclosed is a
CD containing this floor plan and all other materials that have previously been submitted to the

City.

We are happy to meet with you and to provide you with any further information you
need. Should you have any further questions, please do not hesitate to contact us. We look

forward to hearing from you soon.

Sincerely,

Mc‘)){lica-Ramaﬁ'd-Young
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April 23, 2015

Saad Faour

DMM Faour Inc.
2917 S. Mooney Blvd
Visalia, CA 93277

‘RE: Conditional Use Permit # 2015-04 - Incomplete Application
Dear Sir,

Thank you for your application materials supplemental submittal of March 24, 2015,
including the revised ficor plan, and overview of on-site physical and cash security
procedures. However, your application is determined to be incomplete for the following
submittal deficiencies:

The Operational Statement from your attorney, Ms. Ramallo-Young provides
responses to several previously missing application compieteness items. However,
the Operational Statement fails to adequately distinguish how the Seasonal
Promotional Sweepstakes component of the proposed business differs from and does
not constitute a gambling activity as defined by California law. The letter cites various
case law and the recently enacted Assembly Bill 1439. However, the citations do not
appear to be specific to the proposed business activity.

The City requests your responses to following specific items that were raised in the
content of your letter of March 24", Complete answers to these items are essential
for the City to provide a thorough project description to the decision authority
(Planning Commission) and o the general pubiic. Further, answers fo these
questions may be essential in placing operational conditions of approval on the
project:

« Please clarify the denomination value of a Sweepstakes entry is one cent (“-i.e.,
for every$1.00 of phone time purchased a customer receives 100 sweepstakes
entries.”)

« Please clarify the exact quantity of sweepstakes entries noncustomers may
receive. Further explain any limitations on the quantity or frequency noncustomers
may receive sweepstake entries.

« Please explain the “seasonal” sweepstakes term. Further, the Operational
Statement states the Sweepstakes ran from January 1, 2015 to March 31, 2015.
ls there another sweepstake contest that replaced the sweepstakes that ended
March 31°%?

2 ATTACHMENT 5



s Please provide a schedule of seasonal sweepstakes that confirmed or anticipated,
including their individual durations over the next 24 month period.

= Please explain whether customers or noncustomers holding sweepstake enfries
are required to play the sweepstakes at the store location only.

» Are odds of winning information provided to entrants into the sweepstakes? If so,
how is this information provided to entrant customers and prospective customers?

* How do entrants claim winning sweepstake prizes?

» Please explain if the sweepstakes allows only a single entry (equivalent value of
one cent, per the Operational Statement), or if there are provisions for multiple
simultaneous entries into a sweepstakes draw?

* Please explain how the parking available on the site is adequate for your business
operation. The floor plan shows 33 computer terminal stations. Presumably, your
business accommodates 33 or more customers at any given time, in addition to
three employees on the site. The Operational Statement indicates that customers
are provided access to the computer terminals to enter into the “sweepstakes
drawings” in addition to being able to use the computer terminals for general
internet access, and phone conversations. The site has 16 or fewer parking
spaces that serve a 4938 square foot retail building. It is unclear how the portion
of parking dedicated specifically to your suite, and to all of the businesses on the
site can be adequate for the customer activities being provided by all of the
components of your business.

Sincereiy,

(ot
Susan Currier
Planning Assistant
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MONICA RAMALLO-YOUNG &sc.

May 12, 2015

Sent Via U.S. Mail & Facsimile
City of Visalia Planning Division
315 E. Acequia Ave.

Visalia, CA 93291

Re: DMM Faour INC d/b/a Red Island

Conditional Use Permit Application, #2015-04

Dear Ms. Currier:

This firm represents DMM Faour INC d/b/a Red Island (“Red Island™). Thank you for
your letter dated April 23, 2015, requesting additional information relating to Red Island’s
application for a conditional use permit. Per your request, below are explanations addressing
each of your questions. I am also attaching g copy of the sweepstakes rules to help further
¢larify your concerns.

+ Please clarify the denomination value of a Sweepstakes entry is one cent ("-i.e., for
every$1.00 of phone time purchased a customer receives 100 sweepstakes entries.').

To the seasonal promotional sweepstakes (which concluded March 31, 2015), customers
receive one sweepstakes entry for each cent of phone time purchased. Persons over the age of 18
who enter Red Island can receive 100 free sweepstakes eniries or points for that day.
Additionally, noncustomers can receive free sweepstakes points by mailing in a request form.
The entries themselves have no value. As an analogy, when one plays the McDonald’s
Monopoly sweepstakes, a customer may recelve one sweepstakes entry with the purchase of
french-fries. One would not say the value of a sweepstakes entry is equivalent to an order of
french-fries or the cost of such order. The sweepstakes entry has no value (and can be obtained
for free). It is just the customary number of entries given with that particular purchase.

15303 VENTURA BOULEVARD, 9TH FLOOR, SKERMAN DAKS, EA 97403 -~ B678,723.63%7 « FAX B16.36B.8034
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» Please clarify the exact quantity of sweepstakes entries noncustomers may receive.
Further explain any limitations on the quantity or frequency noncustomers may receive
sweepstake entries.

Per the seasonal sweepstakes rules, persons aver the age of 18 who enter Red Island can
receive 100 free sweepstakes entries or points a day. Additionally, noncustomers can receive
free sweepstakes points by mailing in a request form. There is a limit of one mail-in request per
stamped envelope.

+ Please explain the "seasonal" sweepstakes term. Further, the Operational Statement
states the Sweepstakes ran from Janunary 1, 2015 to March 31, 2015, Is there another
sweepstake contest that replaced the sweepstakes that ended March 317

The sweepstakes described in my March 24, 2015, letter to you ran between January 1,
2015 and March 31, 2015. The sweepstakes is “seasonal” because it ran for a limited period of
tirne. It has not been replaced with another sweepstakes contest. Rather, as of March 31, 2015,
the computers can now be used to play games of skill. Please see below for a detailed
explanation of these new games.

* Please provide a schedule of seasonal sweepstakes that confirmed or anticipated,
including their individual durations over the next 24-month period.

Red Island has not scheduled any more seasonal sweepstakes at this time. However, it
may run another similar sweepstakes for a similar time petiod within the next 24 months.

* Please explain whethex customers or noncustomers holding sweepstake entries are
required to play the sweepstakes at the store location only.

Entrants may enter the free sweepstakes by using their sweepstakes points in one of two
ways. They cen ask the sales clerk at the point of sale terminal to reveal the results of their
sweepstakes entry. Entrants can also have the results revealed to them at one of the computer
terminals provided at the store. Entrants cannot access the results of their sweepstakes any other
way.

* Are odds of winning information provided to entrants into the sweepstakes? If so, how is
this information provided to entrant customers and prospective customers?

The odds of winning and the number of winning and non-winning entries are posted
inside the store.

* How do entrants claim winning'-sweepstake prizes?
Holders of sweepstakes winnings may redeem win credits at the store for applicable

prizes. Cash prizes are paid to each customer upon presenting proof of sweepstakes winnings to
the manager of the store.



B5/12/2815 18:46 8183688834 RAMALLOLAW PAGE B84/18

May 12,2015
Page 3

* Please explain if the sweepstakes allows only a single entry (equivalent value of one cent,
per the Operational Statement), or if there are provisions for multiple simultaneous entries
into a sweepstakes draw?

Regarding this question, please see the response to your first question. The sweepstakes
points have no value. Customers can play (or choose to reveal the results of) as many entry
points as they receive.

= Please explain how the parking available on the site is adequate for your business
operation.

Most of Red Island’s customers travel to the store on foot or by bicycle. The parking lot
therefore provides enough parking for the few customers who travel by car. Moreover, the Red
Island employee who works outside the store ensures that parking spaces are reserved for
customers of the neighboring business,

Amusement Games of Skill

In April 2015, Red Island began offering customers amusement skill games. Customers
pay to play these games just as they would pay to play other games such as pinball, skee-ball and
video games such as Asieroids or Facman. Like pinbali and other similar games, the games at
Red Island awards prizes based on the playet’s skill level,

The game theme is connected to a centrally managed game system that awards potential
prizes from a structured finite pool of possible prize award amounts. The system consists of a
local manager server and garne texminal copputers that players use to interact with the garme.
The participant selects a level of play and participates in the skill-based portion of the game.

Participants win prizes by successfully completing the skill game within the tite
allowed. The potential win available to the participant in apy instance of the skill game is
displayed and known to the participant before the game begins. A participant’s actual win will
depend on his or her performance in the skill game. Whether the participant wins or loses ata
particular instance of game play is the product of a pure skill exercise. In the skill gume, the
participant’s hand-eye co-ordination and dexterity will determine whether he or she wins more
than the total potential prize, a percentage of the prize or no prize. The participant is given
twenty-five seconds to complete the skill game.

The California Penal Code specifically exempts games of skill from the definition of
illegal slot machines: “Pinball and other amusement machines or devices, which are
predominantly games of skill, whether affording the opportunity of additional chances or free
plays or not, are not included within the term slot machine or device.” Cal. Penal Code §
330b(f); see algo Cal. Penal Code §§ 330.5. The devices used at Red Island are predominantly
games of skill as no prizes are awarded without the participant’s use of skall. The games
therefore fully comply with California gaming laws.




B5/12/2815 18:46 8183688034 RAMALLOL AW PAGE B5/1@

May 12, 2015
Page 4

We are happy to meet with you and to provide you with any further information you
need. Should you have any further questions, please do not hesitate to contact us. We look
forward to hearing from you soon.

ely,

Monica Ramallo-Young

Attachment
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EOR PERSONS WHO ENTER THE TEL-LONNECT & INTER-CUMNECTY SVWWESPETAKES THESE
RULES AND REGULATIONS GOVERN ALL ASPECTS 4F PANTICIEATION AND AWARDING OF

PRIZES.
N0 PUR OR PAYMENT 007 ANY MIND I8 NECESBARY
TO ENTER OR WIN THIS SWEEPS - IEs, 4 PURCHASE WL

NOT IMPROVE CHANCES OF Wi

1. Introduction: The Sweepstekes Prize Diasisy (Sweepsiakes™) is sponsored oy
D_W“Spmmﬁ}. A predatermined numer of wiiners wil e selacted from
7 continuoLs sequential drawing from among eil eigitls eniries received throughout the
Sweepstakes Period. Odds of winning and s numbar o winning snd non-wioning antries
are posied at the sponsor’s point of sale in iis store. Tha Swecpsiakes Is offered only at
the sponsor's store during the sweapsiakes period, Sweespsiakes enties are awarded
whan purchasing Jong distance phone #me on 2 Tel-Conneo: or inter-Connect Phone
Card. The number of antries awardad is commanswraie i the amount of long dismancs
phona time purchased. Sweepsiakes entries & sino swarded for free. {Saes below}

2. Sweepstakes Perlod: The Sweepsiskes segine on January 17, 2015 12:00
Al prevailing Pacific Time and ends tha sariiar of WErch 349, 2018 ot 14:50 PM preveiling
Pacific Time or when all prizes are distributad "Swespsiakes Pariad, Any prizes not
awarded upon completion of the Sweepsizkes Feriad shall be canoghied arc reftrnsc to
the Sponeor.

3. Eligibility: The Swespstakes ia open oniy ic isgal resideris of the United States
who are at jeast of the age of maljority as defived by the sizis of residencs &t the time of
sntry. Employees, officers and directors of Sponsor, 88 well 88 the immediate Tamily
{defined as parents, spouse, children, sibings g grangparents) snd nousehold
members of cach such employes, officer and direcicy are not sligibis to snier or win. Any
prizes claimed by inefigibie entrame shall niow he swarged and will be forfeited 1o the
Sponsor. By participating, entrant agrees o adide by teze Officlal Rules and the
decisians of the Sponsor, which are final and binding In sl raspans,

4. How to Enter FOR FREE {No Furchase Reqgisired): Complete by
nand the entry form st the Sponsor's point of ssla and prasent the compieted form in
person. All paris of the entry must be fifled out comectly, Lost. late, incompiets, iryvalid.
unirtelligible, ilegible, misdirecied, or posisgs dus antry forms or equest, thet in the
opinion of the Sponsor are machine-generaiec in whote oF In part, entry forms submitted
with correspondenice of other sxtranecus material, and antry lorms ihat are received
tiyrough unauthorized channels are void. Vaoid or invaiid enTy farms or requests will nol
be acknowledged. Only ons (1) free eniry will be provided par persan per day (24 hours}
iUpon in-person presentation of a free-eniry recussi. Duplicats entries Wil be yoided. For
additionsl entries, you must mall in @ cempieted form in 2 pustage najd enveiope to the
Bponsar along with & self-addressed ervelops. A1 posings io the free enfty from, the
anvelope and the retum envelope must ba hant wiitian by the perzon remitasting free
antry. Limit of one request par coraplying stsmpsd ouler enveiope. Mon-sornplying free
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entry requests become the property af the Sponsor and wit not be retumed of
acknowledged. In the event the Spansar entounters technical or equipment fallures such
as telephona nefwork ines fajiing, compuier omne sysierms falfing, servers andior
provider services fallure, of printing or humen =srror 6 connecton with the sweepsiakes,
the Spansor will not be held responsible. Callaciion and hendiing of parscnally iclentifiable
information will be in ascordance o the Privecy Policy a8 separately posted In the
Sponsor's store. Use of any automates sysien, facaimiia or sgent o submit sniias is
prohibited and will resull in disqualification.

5. How to Play: Al purchasss of TEL-GORNECT or INTER-CONNECT Long
Distance Phone Cards will receive swasosiakes aalry poinis in én amaount proportionate
1o ths amount of long distance phone me purchased.  The swestsiskas points have 1o
value and can only be'used o enter the swespstakes sames. Purchased phons ms
cannot be lost, traded, redeemed or exchanged v additional sweepstekes paints and
wiil only expire lipor long distance phons use, insiuding services angd usage faes, or after
365 days from date of purchase. Any oredils wan by an snfrant to the sweeapsiakes will
be digplayer o the entrani as Win Credits, seperats from the free sweepsiskes anirles.
Holders of sweepstakes winnings may redeem such Win CGradits only &2 the Sponeor's
store for the applicable prizes including eash or specific articles of merchandise as
permitted by law. Cash prizes will be paid or credites fo each oustomer upon nrasenting
proot of swespstakes winnings sfther to the manager of the Sponsors store o validated
by a computer located in the Sponser’s siors.

&. Seijcetion of Winners: The server o ihs Eponsor’s slore wilt seaqueniiaiy select
wipning and non-winning ticksts from the goco: on & continupus bhasis froim all eligible
erfiries as they are received. Entrant must somply with all Isims and conditions of these
Official Rules, and winning is comtingent upon fulffiing ai requiremsnis. Winner rmiust sign
and veturn 1o the Bponsor, a statement of eligibility and liabiiity/pubiiclty rolease in order
io oleim a prize If roquired by law. Winhsrs may 2ieC be required o provide proot of
identity satisfactory to snable the Sponsor 16 repon winming prizes io the U.S. Intemnai
Revenue Service.

7. Sweepstake Prizes: The sxaat prize amaurt depends on the foket that is drawn
from the pool. A list of prizes is posted In e Sponsors store. Ne substibiion, assignment
or transfer of prize i8 permitied, excent by ke Sponsor; providgd howsver that the
sponsdr reserves the right to substituts a prize with another piize of comparsble or greater
yalue. Winner Is solety responsible for any and &i] spplicadle ises and iaxes associaled
with prize receipt and use. 3ponsor may withhold and reperd taxas as reguired aw- Al
prizes must bs claimed at the store in person by no later than cloge of busingss on the
seventh day which next follows the end If the pramolion dieclosad in section 2 of these
Oficial Rules or It earier, close of business on ths seventh day vehich next follows the
Sponsor's early termination of the promotion. Entiderment 20 @ nrize will lapse in all oases
of untimely claims.

8. Publicity: Excapt where prohibited, participslion & (he Swoepstakes consiitutes
wihnars consent o the Sponsors use of winners name, likengss. voICE. opinions,
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hometown and state o7 promotional purposs: n oy aedin waridedde without Urfar
payment or consideration.

9. General Conditions: Sponsor ressrves the ¥ighl ic cancel, suspend andfor
modify the Sweepstakes if fraud, techrleal felliros, meHunctions, or any oiner fastor
beyend Sponsors ressonable conirol impalrs e nlkgdy of s Sweepstakes, &s
determined by Sponsor In Hs sole diserefion. Sconsor reserves tha tght in {6 aqie
discretion to disquatify any individuss I finds or suspecis o 0o ampening with the entry
process or the operation of the Sweepstakes or o be acling in viclation of these Official
Rules or in a disruptive mannar. Sponsaes's fallure 1o snioree any term of these Officlal
Rules shall not constitule & watver of that provision. Ths Swespsiekes ks not valid end s
vaid where prohibiied by jaw, '

18. Release and Limitations of Liecity: Sy perisipsting in the
Swaepstakes, Entrants agree fo relesss and hold harmiass the sponscr and the
sponsor's, directors, empicyess, parent Sompeaniss, indenendani contractors and agants
(the "Released Parties") frorn and against any cialm o cause of action arising oW of
parlicipation in the Sweepstakes or receipt or use of any prize, including, but rot limited
io: (=) unauthorized human intervention in the Swoepsiakes; (b) i=chnical ervors related
io compubers, servers, providers, o telephons oF network Hines; {2} wrinting errors; {d)
arrorz ir the administration of the Sweepstakes o te processing of enties; or i@} injury
o damage 1o Persons or property which may bs saused, dirsGiy or indirectly, in whole of
in part, from entrant's pariicipation in the Swoepstaxes o roceipt of any poze. Entrant
further agreas thal in any causs of action, Sporsors Hablity will be limited to any cost of
entering and paricipating in the Sweepstakes, = w4 in no everd shall Snonser be lable for
atiorney's fees. Entrant waives the right to claim any punitive, consequential, or Indirecl
damages. Except where prohibited, entrant agrses “at any and ali dispuies, claims and
causes of action arsing out of or connected with this Sweepstekes orany prize awarded
chall be resolved under the laws of the state whars the Fhone Card was nurchased or
sree entry provided, without respect to any confiicd of jaw issues, and entrant agrees thal
such ehall he resolved individuatly, without resort & any form of class aclion, and
exciusively by the U.8. Federsl and 8tate Ccure,

11. Data Collection: Sponsor asliects persena! information from you when you
enter the Sweepstakes. The information coliecied is subjeci o the sponsors Privacy
Policy posted in the sponsor's store.

YOU ACKNOWLEDGE THAT YOU HAVE RE&S THIS (ERESHENT, UNDERSTAND
1T AND AGREE TO BE BOUND BY ITS TERME Aul LOMUTITIONS. YOU FURTHER
AGREE THAT THIS IS THE COMPLETE AND SHCLUSVE AGREEMENT BETWEEN
THE PARTIES.

Should you have any guestions. piease staie Inem in writng and logve your writien
inquiry with the Sponsor's Atendant gt the point of saie.
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Please reod and sign in aoder <o BEHIBTE 1 oy Erowmetians Bwcophulas:

1. Xundersrand the produce 1 S purchaging iz praneny g detance phene time end/ar athep
Preducts gnd services evalieble i this pesap acuting, g e PRrpese of the swespstnkos
pramction is OMLY o S00Urage and promote edgitipne spine % Fhese produess anefop garvicas,

2, 3 understond that thers i MO MRriiase MNECESRSARY 1o amhep g sRGmE N
3. Lunderstand that this promotion ape! she cigiming of pefves are it Yo & Spesific enount of
tie o2 listed on the Official Rules gng thet'entitimst to g Prize Wil iapen wih rtimely clalins,

4. Tunderstend that T aringt pumchege Sieenstekes sivivizy, e maviere retsive entriss with the
purchase of prepaid long distanse phone Fime gndiar i guaitfying produats ond servleee: o T
QN request ¢ "N purchise RECBEIEMY Buespshokas SV TaPR 10 recelve I00 free bolmes per 24
hour period: on T may regupes eiwtries by mall 545 9 sl neczssary. See Swespainites Bules
For full deteils, '

5. Iemuﬂmsﬁayem:safﬂge.

§. LamaUs Cittzen

7. I understand that the prizes ore sradetermined ans vhe purchioe.of said meeducts and/ge
semvices does not increqse ny ehemees of baing avierdes » mripe,

I ABREE TO THE ABOVE ANG: ALz WEITH T8 oFPrese:, FAES D RESLEATIONS A%
STIPULATED DN THE DISELAY TERETMNAL AR POETED PN Thize FETA. LOCATION:

First Namg: — Lagt Nome: -

Address;

Ciyn —re Stk , S
Phone: __ —




Cigy of Visalia

315 East Acequia Ave., Visafia, C4 93291

June 12, 2015

Saad Faour

DMM Faour inc.
2917 S. Mooney Bivd
Visaiia, CA 83277

Dear Mr. Faour,

Thank you for your application re-submittal materials for CUP 2015-04 that were received
by the City on May 12, 2015. The application is determined to be complete and the public
hearing before the Planning Commission has been set for Monday July 13, 2015.

Among the special conditions that will be recommended by staff if the Planning
Commission approves the project are summarized as follows:

Nuisance Generation- It has been noted that there have been 28 validated calls for
police service at the Red Island business address (2917 So. Mooney) since it began
operations in October 2014 (2 in 2014 after October 1, 2014, and 19 between January 1,
2015, and June 8, 2015). This is in comparison with two calls for service at that address in
2012 and 2013. A condition is recommended to set a baseline of three or more validated
police call outs within a twelve month period as the threshold for the activities occurring at
the location that would constitute actions to abate a public nuisance, per VMC section
8.40.060:

8.40.060 Pubiic Nuisances
[. Any condition on a property which meets the following requirements:

1. Is injurious to health, or is indecent or offensive to the senses, or an
obstruction to the free use of property so as to interfere with the comfortable
snjoyment of life and property; and
2. Affects at the same time an entire community or neighborhood, or any
considerabie number of persons, although the extent of the annoyance or
damage inflicted upon individuals may be unequal.

Please note that actions to abate a public nuisance could include revocation of the CUP,
per Visalia Municipal Code Section 17.38.040.

Ofi-street Parking- The business proposes to have 33 computer terminal stations for
use by customers. The tenant suite is reported to be 1,590 sq.ft. in floor area of an
approximately 5,000 sq.ft. commercial building. The site contains a total of 15 on-site
parking spaces. Under typical shared use arrangements, your suite would have aliocated
use of five of the parking spaces.

ATTACHMENT 6



The City’s parking ordinance (VMC Chapter 17.34) does not have a specific parking ratio
for an internet café. Consequently, the provisions of VMC section 17.34.020 G (Uses not
specified) are applicable to the project. In determining an appropriate parking ratio for
unspecified uses, the VMC section 17.34.020 G. requires the City to set a parking ratio
that most closely matches a similar specified use. The Planning Commission has the
authority to approve, modify, or reject this special condition.

A justification of the adequacy of the parking provided for your use was requested in our
incompleteness letter fo you of April 23, 2015. A summary of your response is that most of
your customers arrive to your business on foot or by bicycle, so off-street parking is not an
issue. No further documented industry-wide or specific location dstails were provided by
you to justify this conclusion. It is also City staff has been to the site and has been inside
the business on several occasions since CUP 2015-04 was filed. The most recent site
visit was conducted on June 9, 2015 at 11:15 am.

The site visits have consistently noted an average of 12 to 15 customers occupying
computer terminal stations, with two to three business employees on duty. An average of
three to five bicycles have been observed in the rack that is situated in front of the
business. During these visits, staff has observed several customers transiting between the
business and privately owned vehicles parked on Monte Vista Ave. to the north.

City staff has considered this issue, including your response in your completeness material
submittals. Our evaluation of the totality of evidence and circumstances leads to our
recommendation to the Planning Commission that, if the project is approved, a special
condition be placed on the project to limit the number of computer stations to match the
available off-street parking available to your business. This has been determined to be no
more than six such computer stations to be avaitable for customer use.

Staff has determined that the use most closely matches that of a barber/beauty shop which
requires two parking spaces per chair, except that only one parking space is to be required
per customer computer station. The similarity of the fwo uses for parking purposes is that
both business types are tied to dedicated customers who occupy a specific seat (as
opposed to floor area or other criteria) for an extended period of time (up to one hour or
more per visit).

Aliernately, staff considered a restaurant parking ratio of one space per 100 square feet of
floor area. Under this formula, your suite (1,590 sq.ft.) parking requirements would exceed
the parking available on the site- even excluding the balance of the commercial building.
Finally, staff could not discern a compeliing zoning and land use explanation to
substantiate your contention that your customers arrive to your business primarily on
bicycles or on foot. This is particularly unique in that your business operating statement
states that patrons must be at least 18 years old. This is in contrast to other youth oriented
businesses where the preponderance of participating customers are below the legal
driving age.



If you object {o these proposed special conditions or _ny other cenditions prepared for the
project, you have several options to address your concern or alternative proposal,
summarized below:

1. Challenge the condition at the Planning Commission hearing.
2. File an Appeal of the condition to the City Council in the event the Planning

Commission approves your project.

If you have any questions concerning your application, please feel free to contact the
Project Planner, Paul Scheibel at 559-713-4369.

Sincerely,

Susan Currieré\

Planning Assistant
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MEETING DATE 2/25/2015
SITE PLAN NO. 15-025
PARCEL MAP NO.

SUBDIVISION

LOT LINE ADJUSTMENT NO.

Enclosed for your review are the comments and decisions of the Site Plan Review committee. Please
review all comments since they may impact your project.

D RESUBMIT Major changes to your plans are required. Prior to accepting construction drawings
for building permit, your project must return to the Site Pian Review Committee for review of the
revised plans.

During site plan design/policy concerns were identified, schedule a meeting with
D Planning D Engineering prior to resubmittal plans for Site Plan Review,

D Solid Waste [:‘ Parks and Recreation D Fire Dept.

m REVISE AND PROCEED  (see below)

D A revised plan addressing the Committee comments and revisions must be submitted for Off-
Agenda Review and approval prior to submitting for building permits or discretionary actions.

D Submit plans for a building permit between the hours of 8:30 a.m. and 4:30 p.m., Monday
through Friday.

& Your plans must be reviewed by:

[ ] eIty counciL [ ] REDEVELOPMENT
D< PLANNING COMMISSION [ ] PARK/RECREATION
[ ] HISTORIC PRESERVATION [ ] oTHER

@ ADDITIONAL COMMENTS This project requires a Conditional Use Permit

If you have any questions or comments, please call Jason Huckleberry at (559} 713-4259.

@ Site Plan Review Committee
s ATTACHMENT 7



DESCRIPTION:

GENERAL PLAN:

SITE PLAN REVIEYW COMMEMTS

Paul Bernal, Planning Division (559) 713-4025
Date: February 25, 2015

SITE PLAN NO: 2015-025
PROJECT TITLE:  RED ISLAND

CONDITIONAL USE PERMIT FOR AMUSEMENT GAMES IN 1,508 SF

BUILDING ON 13,608 SF AREA (CR ZONED) (X) (DISTRICT A)
APPLICANT: DMM FAOCUR INC - FAOUR SAAD
PROP. OWNER:  LAMOURES INCORPORATED
LOCATION TITLE: 2917 S MOONEY BLVD

APN TITLE: 121-090-068

P-C-R (Planned Regional Retail Commercial)
EXISTING ZONING: P-C-R (Planned Regional Retail Commercial)

Planning Division Recommendation:

X Revise and Proceed
[l Resubmit

Proiect Requirements

» Conditional Use Permit
s Building Permit
= Additional Information as Needed

PROJECT SPECIFIC INFORMATION: 02/25/2015
A Conditional Use Permit is required for this business due to the humber of video machines
proposed for this business. Based on the information provided by the applicant, a CUP is

1.

3.
4.

required pursuant to Section 17.32.120 Video Machine Arcades.

A Conditional Use Permit application with the appropriate materials and filing fees shall be
submitied to the City of Visalia’'s Community Development Department within 14 days from

today's date (02/25/2015).

A Tenant Improvement Building Permit is required for the proposed business.
Proposed signage shall comply with the Sign Standards for Design District “A”.

Staff initial finding is that the proposed site plan IS CONSISTENT with the City General Plan.
Because this project requires discretionary approval by the City Council and/or Planning
Commission the final determination of consistency will be made by the Planning Commission
and/or City Council.

Design District: “A” (See Chapter 17.24 For BRP Zoned Sites) [17.30.160]

Maximum Building Height: 50 Feet

Minimum Setbacks: Building
» Front (Buiiding) 20 Feet™
site)
» Front {Parking) 25 Feet™
» Side 0 Feet
» Street side on corner lot 25 Feet
» Side abutting residential zone 15 Feet
» Rear 0 Feel
» Rear abutting residential zone 15 Feet

*

(Except where building is on property line)

1
SITE PLAN # 2015-025

Landscaping
20 Feet*™ (only building

25 Feet™
5 Feet*

25 Feet
5 Fest
5 Fest*
5 Feet




**(Reduce per Ordinance No. 2010-17, see Mooney Blvd. Corridor project)
Minimum Site Area: 5 acres

Parking: As prescribed in Chapter 17.34

Parking:

1. Parking shall be provided at one space per 300 square feet of gross floor area (see Zoning
Ordinance Section 17.34.020).

2. 30% of the required parking stalls may be compact and shall be evenly distributed in the lot
(Zoning Ordinance Section 17.34.030.1).

3. Provide handicapped space(s) (see Zoning Ordinance Section 17.34.030.H).

4. An 80 sq. ft. minimum landscape well is required every 10 contiguous parking stalls (Zoning
Ordinance Section 17.34.040.D & 17.30.130.C).

The comments found on this document pertain to the site plan submitted for review on the above
referenced date. Any changes made to the plan submitted must be submitted for additional
review.

NOTE: Staff recommendations contained in this document are not fo be considered support for a
particular action or project unless otherwise stated in the comments.

Signatur5 O_J\_)

2
SITE PLAN # 2015-025



[J  Gates on access roads shall be a minimum width of 20 feet and shall comnply with the following:
2013 CFCDI03.S

» Typical chain and fock shall be ihe type that can be cut with a common buli cutter, or the
developer may opt to provide a Kitox Box key lock system.

»  Qates shall be of the swinging or sliding tvpe.

*  Gates shall allow manual operation by one person. {power outages)

= Cates shall be maintained in an operative condition at all times.

= Electric gates shall be equipped with a means of opening ihe gate by fire department
personnel for emergency access. (Note: Knox boxes shall be ordered nsing an approved
application that can be found at Fire Adiministration Office located at 707 W. Acequia
Ave. Please allow adequate time for shipping and installation.)

O m any and all new Ong- or two-tamiiy dwellings residential developments regardless or the number of
units, street width shall be a minimum of 36 feet form curb to curb to allow fire departmerd access and
to permit parking on both sides of the sireet. A minimurr of 20 feet shall be provided for developments
that don't allow parking on the streets. 2073 CFC D107.2

Fire Protection Systems:

[1  An automatic fire sprinkler system will be required for this building. Also a fire hydrant is requircd
within 50 feet of the Fire Depariment Connection (FDC). 2012 CFC 903 ond Visalia Municipal Cods
16.36.120¢7)

[J  Commerdial cocking appliances and domestic cooking appliances used for commercial purposes that
produces grease laden vapors shail be provided with a Type 1 Hood, in accordance with the California
Mechanical Code, and an antomatic fire extinguishing svstem. 2013 CFC 904 11& 609.2

ecia! Commenis:

o s gzt [ T
e IS T et e -
Kurtis A. Brown T

Assistant Fire Marshal



City of Visalia Date: Z-%Z /'~ 15
Parks and Urban Forestry

336 N. Ben Maddox Way Site Plan Review # . 502 5
Visalia, CA 93292
SITE PLAN REVIEW COMMENTS
_ — =
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COMMENTS:  SeeBelow | |  Nome [

l:] Please plot and protect all Valley Oak Trees.

,:l Landscape along parkway to be planted by developer and maintained by a
maintenance district.

|:| All drainage from curb and gutter along streets to be connected to storm drain
system.

[:l All trees planted in street right-of-way to be approved by the Public Works
Superintendent of Parks.

[ ] Tie-ins to existing infrastructure may require a bore. Check with the Public
Works Department prior to any street cut.

Other Comments:

Jeel Hooyer -

Parks and Urban Forestry Supervisor
559 713-4295 Fax 559 713-4818 Email: jhooyer@ci.visalia.ca.us




QUALITY ASSURANCE DIVISION
SITE PLAN REVIEW COMMENTS

ITEM NO: 1 DATE: February 25, 2015
SITE PLAN NO: SPR15025

PROJECT TITLE: RED ISLAND

DESCRIPTION: CONDITIONAL USE PERMIT FOR AMUSEMENT

GAMES IN 4,509 SF BUILDING ON 13,608 SF AREA
(CR ZONED} (X) (DISTRICT A)

APPLICANT: DMM FAOUR INC - FAOUR SAAD
PROP OWNER: LAMOURES INCORPORATED
LOTATION: 2917 8 MOONEY BLVD

APN(S): 121-09C-068

YOU ARE REQUIRED TO COMPLY WITH THE CITY OF VISALIA WASTEWATER
ORDINANCE 13.08 RELATIVE TO CONNECTION TO THE SEWER, PAYMENT OF
CONNECTION FEES AND MONTHLY SEWER USER CHARGES. THE ORDINANCE
ALSO RESTRICTS THE DISCHARGE OF CERTAIN NON-DOMESTIC WASTES INTO

THE SANITARY SEWER SYSTEM.
YOUR PROJECT IS ALSO SUBJECT TO THE FOLLOWING REQUIREMENTS:
WASTEWATER DISCHARGE PERMIT APPLICATION

SAND AND GREASE INTERCEPTOR —3 COMPARTMENT

GREASE INTERCEPTOR, min. 1000 gaL

GARBAGE GRINDER - % HP. MAXIMUM

SUBMISSION OF A DRY PROCESS DECLARATION

NO SINGLEPASS COOLING WATER IS PERMITTED

OTHER

00K OOOO-O

SITE PLAN REVIEWED —NO COMMENTS

CALL THE QUALITY ASSURANCE DIVISION AT (559) 713-4529 IF YOU HAVE ANY
QUESTIONS.

CITY OF VISALIA N
PUBLIC WORKS DEPARTMENT CN et
QUALITY ASSURANCE DIVISION AUTHORIZED SIGNATURE
7579 AVENUE 288 s

VISALIA, CA 93277

TATE



CITY CF VISALIA

SITE PLAN NC: SPR15025
£OLID WASTE DIVISION SROJECT TITLE-
336 N. BEN MADDOX OJECT TITLE: RED ISLAND
VISALIA CA. 93201 DESCRIPTION: CONDITIONAL USE PERMIT FOR AMUSEMENT
. GAMES IN 1,508 ST BUILDING ON 13,608 SF AREA
713 - 4500 {CR ZONED) {(X) {DISTRICT A)
APBLICANT: DMM FAQUR INC - FAOUR SAAD
L BIN VICE
COMMERCIA SERVIC PRGP OWNER: LAMOURES INCORPORATED
No comments. LOGCATION; 2917 8 MOONEY BLVD
APN(S): 121-090-058

Same comments as as

Revisions required prior to submitting final plans. See comments below.

Resubmittal required. See comments below.

i

Customer responsible for all cardboard and other bulky recyciables to be broken down
be fore disposing of in recycle containers.

ALL refuse enclosures must be R-3 or R-4

Customer must provide combination or keys for access to locked gates/bins

Type of refuse service not indicated.

Location of bin enclosure not acceptable. See comments helow.

Bin enclosure not to city standards double.

Inadequate number of bins to provide sufficient service. See comments below.

Drive approach too narrow for refuse trucks access. See comments below.

Iouou

Area not adequate for allowing refuse truck turning radius of :
Commercial ( X ) 50 ft. outside 36 ft. inside; Residential ( ) 35 ft. outside, 20 ft. inside.

>

Paved areas should be engineered to withstand a 55,000 Ib. refuse truck.

Bin enclosure gates are required

Hammerhead turnaround must be built per city standards.

Cul - de - sac must be built per city standards.

i

Bin enclosures are for city refuse containers only. Grease drums or any other
items are not allowed to be stored inside bin enclosures.

>

Area in front of refuse enclosure must be marked off indicating no parking

Enclosure will have to be designed and Iocated for a STAB service (DIRECT ACCESS)

Customer will be required to roll container out to curb for service.

il

Must be a concrete slab in front of enclosure as per city standards



The width of the enclosure by ten(10) feet, minimum of six(6) inches in depth.

Roll off compactor's must have a clearance of 3 feet from any wall on both sides and
there must be a minimum of 53 feet clearance in front of the compactor
to allow the truck enough room to provide service.

Bin enclosure gates must open 180 degrees and also hinges must be mounted in front of post

see page 2 for instructions

EXISTING REFUSE SERVICE AND ENCLOSURE OK.

Javier Hernandez, Solid Waste Front Load Supervisor 713-4338



SITE PLAN REVIEW COMMENTS
CITY OF VISALIA TRAFFIC SAFETY DIVISION

February 25, 2015

ITOW #5: 2
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THE TRAFFIC DIVISION WILL PROHIBIT ON-STREET PARKING AS DEEMED NECESSARY

X No Comments

[] See Previous Site Plan Comments

O install Street Light(s) per City Standards.

[1 Instalf Street Name Blades at Locations.

[1 install Stop Signs at Locations.

I Construct parking per City Standards PK-1 through PK-4.
] Construct drive approach per City Standards.

[ Trafiic Impact Analysis required.

Additional Comments:

-
L - "\.h . o i
LI ¥
x ~ - o
- . . e R
AN e A
- N : 4 g

[Vl

" ""F eslie Blait

L=Nan

15-0256



BUILDING/DEVELOPMENT PLAN
REQUIREMENTS ITEMNO: 1 DATE: FEBRUARY 25, 2015

ENGINEERING DIVISION

SITE PLAN NO.: 15-025
XlJason Huckieberry 713-4259 PROJECT TITLE:  RED ISLAND
[ ]Adrian Rubalcaba 713-4271 DESCRIPTION: CONDITIONAL USE PERMIT FOR AMUSEMENT

GAMES IN 1,509 SF BUILDING ON 13,608 SF
AREA (CR ZONED) (X) (DISTRICT A}

APPLICANT: DMM FAOUR INC - FAOUR SAAD
PROP OWNER: LAMOURES INCORPORATED
LOCATION: 2917 S MOONEY BLVD

APN: 121-090-068

SITE PLAN REVIEW COMMENTS

[ JREQUIREMENTS (indicated by checked boxes)

[ Jinstall curb return with ramp, with radius;

[ install curb; Cgutter

[|Drive approach size: [ Use radius return;

[Csidewalk: width; [] parkway width at

[IRepair and/or replace any sidewalk across the public street frontage(s) of the subject site that has become
uneven, cracked or damaged and may constitute a tripping hazard.

[JReplace any curb and gutter across the pubiic street frontage(s) of the subject site that has become uneven
and has created areas where water can stand.

[IRight-of-way dedication required. A title report is required for verification of ownership.

[ IDeed required prior to issuing building permit;

[_ICity Encroachment Permit Required.
insurance certificate with general & auto liability ($1 mitlion each) and workers compensation ($1 million),
valid business license, and appropriate contractor's license must be on file with the City, and valid
Underground Service Alert # provided prior fo issuing the permit. Contact Encroachment Tech. at 713-4414.

[]CalTrans Encroachment Permit required. | CaiTrans comments required prior to issuing building permit.
Contacts: David Deel (Planning) 488-4088;

[ JLandscape & Lighting DistrictHome Owners Association required prior to approval of Final Map.
Landscape & Lighting District will maintain common area landscaping, street lights, street trees and local
streets as applicable. Submit completed Landscape and Lighting District application and filing fee a min. of
75 days before approval of Final Map.

[ JLandscape & irrigation improvement plans to be submitted for each phase. Landscape plans will need to
comply with the City's street tree ordinance. The locations of sireet trees near intersections will need to
comply with Plate SD-1 of the City improvement standards. A street tree and landscape master plan for all
phases of the subdivision will need to be submitted with the initial phase to assist City staff in the formation
of the landscape and lighting assessment district.

[JGrading & Drainage plan required. If the project is phased, then a master plan is required for the entire
project area that shall include pipe network sizing and grades and street grades. [_] Prepared by registered
civil engineer or project architect. [ | All elevations shall be based on the City's benchmark network. Storm
run-off from the project shall be handied as follows: a) [_] directed to the City's existing storm drainage
system; b) [] directed to a permanent on-site basin; or ¢) [] directed to a temporary on-site basin is
required until a connection with adequate capacity is available {o the City's storm drainage system. On-site
basin: : maximum side slopes, perimeter fencing required, provide access ramp o bottom for
maintenance.

[IGrading permit is required for clearing and earthwork performed prior to issuance of the building permit.

[ I1Show finish elevations. (Minimum slopes: A.C. pavement = 1%, Concrete pavement = 0.25%. Curb & Gutter
=.020%, V-gutter = 0.25%)

[]Show adjacent property grade elevations. A retaining wall will be required for grade differences greater than
0.5 feet at the property line.

_JAll public streets within the project limits and across the project frontage shall be improved to their full width,
subject to available right of way, in accordance with City policies, standards and specifications.

[ 1Traffic indexes per city standards:

1



[Install street striping as required by the City Engineer.

[ linstall landscape curbing (typical at parking lot ptanters).

[IMinimum paving section for parking: 2" asphalt concrete paving over 4" Class 2 Agg. Base, or 4" concrete
pavement over 2” sand.

[IDesign Paving section to traffic index of 5.0 min. for solid waste truck travel path.

[_JProvide "R" value tests: each at

[Iwritten comments required from ditch company Contacts: James Silva 747-1177 for Modoc,
Persian, Watson, Oakes, Flemming, Evans Ditch and Peoples Ditch; Jerry Hill 686-3425 for Tulare irrigation
Canal, Packwood and Cameron Creeks; Bruce George 747-5601 for Mill Creek and St. John's River.

[ lAccess required on ditch bank, 15° minimum [ Provide wide riparian dedication from top of bank.

[ 1Show Oak trees with drip lines and adjacent grade elevations. [ ] Protect Oak trees during construction in
accordance with City requirements.

[]A permit is required to remove oak trees. Contact Joel Hooyer at 713-4295 for an Qak tree evaluation or
permit to remove. ] A pre-construction conference is reguired.

[ _IRelocate existing utility poles and/or faciities.

[JUnderground all existing overhead utilities within the project limits. Existing overhead electrical lines over
50kV shall be exempt from undergrounding.

[_ISubject to existing Reimbursement Agreement to reimburse prior developer:

Fugitive dust will be controlled in accordance with the applicable rules of San Joaquin Valley Air District's

Regulation VIII. Copies of any required permits will be provided to the City.

If the project requires discretionary approval from the City, it may be subject to the San Joaquin Valley Air

District's Rule 2510 Indirect Source Review per the rule’s applicability criteria. A copy of the approved AlA

application will be provided to the City.

BJIf the project meets the one acre of disturbance criteria of the State’s Storm Water Program, then coverage

under General Permit Order 2009-0009-DWQ is required and a Storm Water Pollution Prevention Plan

(SWPPP) is needed. A copy of the approved permit and the SWPPP will be provided to the City.

[[JComply with prior comments. [_JResubmit with additional information. [ JRedesign required.
Additional Comments:

1. Proposed retail sales in existing retail building will require a building permit per Building Dept.
requirements. Plan check and inspection fees will apply.

2. The building permit shall indicate existing accessible stall{s) fo be used and location and
dimensions. Existing accessible stall signage and paint scheme shall comply with current ADA & City
standards.

3. Refer to Planning Dept. for further condifions and CUP processes.



SUMMARY OF APPLICABLE DEVELOPMENT IMPACT FEES

Site Plan No: 15-025
Date: 2/25/2015

Summary of applicable Development Impact Fees to be collected at the time of building permit:

(Preliminary estimate only! Final fees will be based on the development fee schedule in effect at the

time of building permit issuance.)

(Fee Schedule Date:8/15/2014)
(Project type for fee rates:RETAIL)

Existing uses may qualify for credits on Development impact Fees.
FEE ITEM FEE RATE
|:| Groundwater Overdraft Mitigation Fee
|:| Transportation Impact Fee
I___| Trunk Line Capacity Fee
D Sewer Front Foot Fee
|:| Storm Drain Acg/Dev Fee
L__l Park Acg/Dev Fee
I___| Northeast Specific Plan Fees
D Waterways Acquisition Fee
[] Public Safety Impact Fee: Police
D Public Safety Impact Fee: Fire
] Public Facility impact Fee
I:l Parking fn-Lieu

Reimbursement:

1.} No reimbursement shall be made except as provided in a written reimbursement agreement between the City and the
developer entered into prior to commencement of construction of the subject facilities.

2.) Reimbursement is available for the development of arterial/collector streets as shown in the City’s Circulation Element
and funded in the City's transportation impact fee program. The developer will be reimbursed for construction costs
and right of way dedications as outlined in Municipal Code Section 16.44. Reimbursement unit costs will be subject to
those unit costs utilized as the basis for the transportation impact fee.

3.) Reimbursement is available for the construction of storm drain trunk lines and sanitary sewer trunk lines shown in the
City's Storm Water Master Plan and Sanitary Sewer System Master Plan. The developer will be reimbursed for
construction costs associated with the installation of these trunk Iine?__j

Jason Huckieberry
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SITE PLAN NO: SPR15025
City of Visalia Frojrel TITHE: REDISLAND
oL _ DESGRIPTION: CONDITIONAL USE PERMIT FOR AMUSEMENT
Building: Site Plan GAMES IN 1,509 SF BUILDING ON 13,508 S AREA
. (CR ZONED) (X) (DISTRICT A
Review Comments APPLICANT: DMM FAOUl)R(IN)C(: - FAOUR S/lAD
PROP OWNER: LAMOURES INCORPORATED
LOCATION: 2917 § MOONEY BLVD
APN{S): 121-090-068

NOTE: These are general comments and DG NOT constitute 2 complete plan check for vour specific nroject
Piease refer to the applicable California Codes & local ordinance for additional reguirements.

Business Tax Certification is required. For information call (559] 713-4326
A building permit wiil be required. For information coll (559) 713-4444
Submit 4 sets of professionally prepared plans and 2 sets of calculations. {Small Tenant Improvements)

Submit 4 sets of plans prepared by an architect or engineer, Must comply with 2013 California Building Cod Sec. 2308 for conventional light-frame
construction or submit 2 sets of engineered calculations.

Indicate abandoned wells, septic systems and excavations on construction plans.

You are responsible to ensure compliance with the foilowing checked items:
Meet State and Federal requirements for accessihility for persons with disabilities.

A path of travel, parking, common area and public right of way must comply with requirements for access for persons with disabilities.
Multi family units shall be accessible or adaptable for persons with disahilities.

Maintain sound transmission controd between units minimum of 50 STC.

Maintain fire-resistive requirements at property lines.

A demolition permit & deposit is required. For information call (559) 713-4444

Obtain reqiiired clearance from San Joaquin Valley Air Poliution Board. Prior to am demolition work

For Information call (661} 392-5500

Location of cashier must provide clear view of gas pump island

Ptans must be approved by the Tulare County Health Department. For information call (559) 624-7400
Preject is located in flood zone * D Hazardous materials report.
Arrange for an on-site inspection. {Fee for inspection $151.90) For information call {559) 713-4444

School Development fees. Commercial $0.54 per square foot. Residential $3.48 par square foot.

Existing address must be changed to be consistent with city address. For informuation call (559) 713-4320
Acceptable as submitted

No comments

See pravious comments dated:

OO0t o000 ODUOO0OCOXK O OX X O

Special comments: _ I

1L P Date:Z.-z‘;‘__‘j——

Signature



ITEM NO: 1 DATE: February 25 2015

SITE PLLAN NO: SPR15025
PROJECT TITLE: RED ISLAND
DESCRIPTION: CONDITIONAL USE PERMIT FOR AMUSEMENT

GAMES IN 1,509 SF BUILDING ON 13,608 SF AREA
(CR ZONED) (X} (DISTRICT A)

C!ty of Visalia APPLICANT; DMM FAOUR INC - FAOUR SAAD
. PROP OWNER: LAMOURES INCORPORATED

P ollce De artment LGCATION: 2917 S MO

303 S. Johnsgn St. APN(S}: 121-090-0§: T

Visalia, Ca. 93292

(559) 713-4370
Site Plan Review Comments

L__I No Comment at this time.

[. I Request opportunity to comment or make recommendations as to safety issues as plans are
developed.

D Public Safety Impact fee:
Ordinance No. 2001-11 Chapter 16.48 of Title 16 of the Visalia Municipal Code -

Effective date - August 17, 2001

Impact fees shall be imposed by the City pursuant to this Ordinance & & condition of or in
conjunction with the approval of a development project. “New Development or Development
Project” means any new building, structure or improvement of any parcels of land, upon which no
like building, structure of improvement previously existed, *Refer to Engineering Site Plan
comments for fee estimation.

U Not enough information provided. Please provide additional information pertaining to:

LJ Territorial Reinforcement; Define property lines (private/public space).

L] Access Controlled / Restricted etc:

D Lighting Concerns:

['] Landscaping Concerns:

[] Traffic Concerns;

[_] Surveillance Issues:

D Line of Sight Issues:

Other Concerns; [J v 6VESS | |5 [LlBehl WNIEA  Bps ¢ PROF. |75379,1
BlS7mR 178 ) STivs ritretiey L v

Visalia Police Department




ITEN NO: 1 DATE. February 27, 2018

“.  Site Plan Review Comments For: STESLANNG: SPRIS025
. VIS alia FlI‘G Dep ent PROJECT TITLE: RELC ISLAND N
Kurtis A Bros artm DESCRIPTICN. CONDHTIONAL USE PERMIT FOR AMUSEMEN]
.U 5 A. brown, GAME S IN 1,508 SF BUILDING ON 13,608 SF AREA
Firc Marshal AN g:R ZONED) (X) (DISTRICT A)
_ . AP ; MM FADUR INC - FAOUR SAAD
707 W A
Vieal é:qgg | PROP OWKER: LAMOURES INCORPORATED
15aila, 9 LOCATION: 2917 & MOONET BLVD
359-713-4261 office APN(S): 121-080-068
559-713-4808 ferx

The foilowing commenrts are applicable when checked:

The Site Plan Revicw comments are issued as general overview of your project. With further details,
additional requirements will be enforced st the Plan Review stage. Please refer to the 2013 California
Fire Code (CFC), 2013 California Building Codes (CBC) and City of Visalia Municipal Codes.

5

L] All fire defection. alarm, and extinguishing systems in existing buildings shall be 1naintained in an
operative condition at all times and shall be replaced or repaired where defective. If building has been
vacant for a significant amount of time, the fire detection, alarm. and or extinguishing sysiems may need
to be evaluated by a licensed professional. 2013 CFC 901.6

] No fire protection items required for parcel map or lat line adjustment; bowever. any future projects wiil
be subject to fire & life safsty requirements including fire protection

[0 More information is needed before & Site Plan Review can be conducted. Please submit plans with morc
detail. Please include information on

General;
X Address numbers must be placed on the exterior of the building in such a position as o be clearly and

plainly visible from the street. Numbers will be at least four inches (4"} high and shall be of a color to
contrast with their background. If multiple addrcsses served are by a common driveway, the range of
numberr shall be posted at the roadway/driveway. 2073 CFC 505 ]

K A Knox Box key lock sysiem is required. Where access to or within a structure or an area is restricted
because of secured openings (doors and/or gates) or for fire-fighting purposes, a key box is to be
instzlled in an approved location. {Note: Knox boxes shall be ordered using an approved application that
can he found at Fire Adniinistration Office Jocated at 707 W. Accquia Ave. Please allow adecuate time
for shipping and installation.) 2013 CFC 506 1

XI Al hardware on exit doors shall comply with Chapter 10 of the 2013 California Fire Code. This includes
all locks, latches, dolt locks, and panic and fire exit hardware.

Xl Provide Hiurinated exit signs and emergency lighting thiough-out building. 2075 CFC 1071

[J  When portion of the building arc built upon a property line or in close proximity to another structure tie
exierior wall shall ke constructed as to comply 2013 Califuinia Building Code Table 508.4 and Teble
602.




Commercial dumpsters with 1.5 cubic yards or more shall noi be stored or placed within 5 fect of
combustible walls, openings, or a combustible 100f cave line except when protected by a fire sprinkler
system. 2013 CFC 304.3.3

If your business handles hazardous materizl in amounts that exceed the Maximum Allowable Quantities
listed on Table 5003.1.1(1), 5003.1.1(2), 5005.1.1(3) and 5003.1.1¢4) of the 2013 Californic Fire Code.
you are required to submii an ¢mergency response plan to the Tulare County Iealth Department. Also
you shall indicate the quantities on your building plans and prior to the buiiding {inal inspection a copy
of your emergency response plan and Safety Data Sheets shall be submitted to the Visalia Fire
Department.

Water Supply:

[

[l

[

Construction and denjolition sites shall have an approved water supply for fire protection, cither

temporary or permanent, and shall be made available as soon as combustible material arrives on the site.
2013 CFC 3312

No_additional firs hydranis are required for this project: however, additional fire hydrants may be
required for any future development.

There is/are tire hydrants reyuired for this project. {Ses marked plans for fire hydrant locations.)

Fire hydrani spacing shail compiy with the foliowing requirements:
The exact location of fire hydrants and final decision a= io the number of fire hydrants shail be at the
discretion of the fire marshal, fire chief and/or their designec. Visalia Municipal Code 16.36.120 &
16.36.120(8)
CISingle-family residential developments shall be provided with firc hydrants every six hundred
(600, lineal feet of residential frontage. In isolated deveiopments, no less than two (2) fire
hydrants shall be provided.
CIMulti-family, zero loi line clearance, mobile home park or condominium developments shall
be provided with firc hydrants every four hundred (400) lineal feet of frontage. In isolated
developments, no less than two (2) fire hydrants shall be provided.
CIMulti-family or condominiur developmenis with one hundred {100Y percent coverage fire
sprinkler systems shall be provided with fire hydrants cvery six (600) lineal feet of frontage. fn
isolaied deveiopments, no less than two (2) fire hydrants shall be provided.
CJCommercial or industrial developmenis shall be provided with fire hydrants every taree
hundred (300) lincal feet of frontage. In isolated developments, no less than two (2) fire hydrants
shall be provided.
[CJCommercial or industria! developments witk one hundred (100} percent coverage fire
sprinkler systems shall be provided with firc hydrants every five hundred (500; lineal feet of
trontage. tn isolated developments, no less than two (2) fire hydrants shall be provided.

Wher any portion of a building is in excess of one hundred fifty (150) feet from a water supply on a
public strest there shail be provided on site tire hydrants and water maiss capable of supplying the
required fire flew. Visalic Municipal Code 16.36.126(6)



Lmergerncy Access:

l

A construction access road is required and shall be 4 minimum of 20 feet wide. The road shall be an all-
weather driving surface acceszible prior to and during construction. The access road shail be capablc of
helding 75.000 pound piece of fire apparatus, and shall provide access to within 100 feei of tetaporary
or permanent fire department connections. 2013 CFC 5310

Buildirgs or portions of buildings or facilities with a vertical distance betwsen the grade plans and the
highest roof surface excced 30 feet shall provide an approved fire apparatus access roads capable of
accommeodating fire department aerial apparatus. Access roads shall have a minimum unobstructed
width o1 26 foet, exclusive of shoulders. Access routes shall be located within a minimum of 15 feet and
maximum of 30 feet froin the building, end shall be positioned parallel to one entire side of the building,
26012 CFC DINS

A fire apparatus access roads shall be provide and must comply with the: CFC and extend to within 150
of all portions of the facility and all portions of the exterior walls of the first storv of the building as
measured by an approved route arcund the exterior of the building or facility. Minimum turning radius
for emergency fire apparatus shall be 20 feet inside radius and 43 fect outside radius. 2073 CFC 503.1.1

Fire apparatus access roads in excess of 150 feet and dead end shall be provided with a turnaround.
Length 151-300 feet shall be a minimum of 20 feet in width and have a 120 fuot Hammerhead, 60-foot
“Y™ or 96-Foot diameter Cul-de-sac in accordance with Figure D103.1 of the 2013 CFC. Length 501-
750 feet shall be 26 feet in width and have a 120 foot Hammerbead, 60-foot “Y” or 96-Foont diameter
Cul-de-gac in accordance with Figure D103.1 of the 2613 CFPC.
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Filed 6/25/15

IN THE SUPREME COURT OF CALIFORNIA

THE PEOPLE ex rel. LINDA GREEN, as )
DISTRICT ATTORNEY, etc., ) 8217896, S217979
)
Plaintiff and Respondent, )
) Ct.App. 5 F065450
V. )
)
KIRNPAL GREWAL, ) Kern County
) Super. Ct. Nos. CV-276959,
Defendant and Appellant. ) CV-276958, CV-276961,
) CV-276603, CV-276962
[And four other cases.*] ) (Consolidated)
)

Slot machines, sometimes called “one-armed bandits” (although younger
users might wonder why), have long been outlawed in California. Under review
are devices that resemble traditional casino-style slot machines in some ways and
offer users the chance to win sweepstakes prizes. Because they employ modern
technology, the devices differ from traditional slot machines in some ways. We

must decide whether the devices come within the statutory definition of a “slot

* People ex rel. Green v. Walker (No. F065451); People ex rel. Green v.
Stidman (No. F065689); People ex rel. Green v. Nasser (No. F066645); People ex
rel. Green v. Elmalih (No. F066646).

ATTACHMENT 8



machine or device” in Penal Code section 330b.} We conclude they do and affirm
the judgments of the Court of Appeal, which reached the same conclusion.
I. FACTS AND PROCERBURAL HISTORY

These facts are taken largely from the Court of Appeal opinions authored
by Justice Kane.

In these cases, which we have consolidated for argument and this opinion,
the People of the State of California, by and through the District Attorney of Kemn
County, filed civil actions against defendants Kirnpal Grewal, John C. Stidman,
Phillip Ernest Walker, Kamal Kenny Nasser, and Ghassan Elmalih, operators of
Internet cafés in Kern County. Three distinct, albeit similar, devices operated at
several Internet café businesses are at issue here. We will first describe the
businesses and devices as they existed at the time of the hearings in the superior

court, then the procedural background.

A. The A to Z Café; the OZ Internet Café and Hub

Defendant Kirnpal Grewal owned the A to Z Café, and defendant Phillip
Ernest Walker owned the OZ Internet Café and Hub (the OZ), both in Bakersfield.
The record shows, and the parties agree, that Grewal’s business operated a
sweepstakes system essentially identical to that of the OZ. Accordingly, we will
discuss the OZ’s system.

Among other products, the OZ sold computer and Internet time (hereafter,
Internet time) on computer terminals on its premises. The OZ promoted the sale

of Internet time and other products with a sweepstakes giveaway implemented

1 All further statutory citations will be to the Penal Code unless otherwise
indicated. As will be seen, section 330b refers to a “slot machine or device.”
However, we will sometimes refer to what the section proscribes as simply a slot
machine.



through a software system that a company known as Figure Eight Software
provided. Participants in the sweepstakes had the chance to win cash prizes
varying from small amounts to a top nrize of $10,000 as set forth in the
sweepstakes’ odds tables.

OZ customers could purchase Internet time for $10 per hour. When a
customer purchased Internet time, an employee assigned the customer a personal
identification number (PIN). The employee created an account by which the
customer could access the computers and Internet as well as play sweepstakes
computer games. Customers were not charged for Internet time while they were
playing the computer sweepstakes games. At the time of purchase, the customer
received 100 “sweepstakes points” for each dollar spent. Walker stated that
“[cJustomers purchase product[s] consisting mostly of computer and Internet time
at competitive prices and receive free sweepstake points in addition to the product
purchased.” Additionally, a customer might receive 100 free sweepstakes points
every day that the customer came into the OZ, and first-time customers received
500 additional sweepstakes points. These sweepstakes points could be “used to
draw the next available sequential entry from a sweepstake contest pool.” This
could be done and the result revealed in one of three ways: (1) asking an OZ
employee to reveal a result, (2) pushing an instant reveal button at the computer
station, or (3) playing computer sweepstakes games at the computer terminals that
appeared similar to common games of chance.

The sweepstakes rules provided that no purchase was necessary to enter the
sweepstakes. According to Walker, noncustomers could obtain free sweepstakes
entries by asking an employee at the OZ or by mailing in a request.

According to Walker, to access the computers, customers had to sign a
“Computer Time Purchase Agreement” form. On the form, the customers had to

acknowledge that they understood the following matters before using the OZ



computers: (1) that they were purchasing computer time and (2) the sweepstakes
computer games were “not gambling,” but were a “promotional game” in which
all winners were predetermined. On the form, the customers affirmed that they
understood “[t]he games have no [e]ffect on the outcome of the prizes won,” but
were merely an “entertaining way to reveal [their] prizes and [they] could have
them instantly revealed and would have the same result.”

Walker’s declaration explained what happened when a customer used the
sweepstakes computer game: “If a customer utilizes the pscudo-interactive
entertaining reveal interface the customer can encounter some games that have
appearances similar to common games of chance.” However, before any
“spinning wheels or cards™ appeared on the screen, “the sweepstakes entry has
already been drawn sequentially from a pool of entries and is predetermined.
There 1s no random component to the apparent action of the images in the
interface even though it simulates interactivity. Instead, the images will display a
result that matches the amount of any prize revealed in the entries. [Citation.] [1]
As told to the customer in the rules and in disclaimers, the pseudo-interactive
interface does not ‘automatically’ or ‘randomly’ utilize any play to obtain a
result.”

Walker also described in greater detail the operation of the software system
the OZ used to run the sweepstakes. His declaration stated that under that
software system, the issue of whether customers had won a cash prize was
determined when their entries were drawn from a sweepstakes pool. Each such
entry had a previously assigned cash prize of zero or greater. Entries were drawn
sequentially from one of 32 sweepstakes pools (also called “multiple finite deals
of entries”) that the software company created. The software company
prearranged the entries in each pool in a set order or sequence, and the OZ had no

control over that order or sequence or the corresponding results. Access to a



particular sweepstalzes pool was determined by how many points customers chose
to use (or bet) at any one time. Each pool had its own prizes and its own separate
sequence of entry results. When customers selected a sweepstakes pool, the
software system assigned them the next available entry result in that pool, in
sequence. At that point, the result was established and could not be affected by
the computer game play, which merely revealed the established result. Walker
stated that a specific sequential entry would yield the same result regardless of the

method the customers used to draw and reveal it.

B. I Zone Internet Café

Defendant John C. Stidman owned the I Zone Internet Café (I Zone) in
Bakersfield. Among other products, I Zone sold Internet time to the public for $20
per hour, which customers could use on computer terminals located on the I Zone
premises. To promote the sale of Internet time and its other products, I Zone
offered a sweepstakes to customers when they made a purchase. Noncustomers
might also enter the sweepstakes; that is, no purchase was necessary to enter. To
enter a sweepstakes without purchasing Internet time or other products, a person
could receive up to four free entries from the cashier each day on request. Four
additional entries were available by mailing a form with a self-addressed, stamped
envelope. A company known as Capital Bingo provided a computer software
system that effectuated the sweepstakes.

Under the software system, a purchaser of Internet time or other products at
I Zone received sweepstakes points for each dollar spent. A customer also
received sweepstakes points for the first purchase of the day and for being a new
customer. The customer received a white plastic card with a magnetic strip, which
an [ Zone employee activated at the register. A customer swiping the card at an

open computer terminal was given the option of using the Internet function or



playing sweepstakes computer games. If the crstomer chose the games, the time
playing them did not reduce the Internet time availabie. Both options were touch-
screen operated and did not require a keyboard or mouse,

In playing the sweepstakes computer games, I Zone customers used their
sweepstakes points in selected increments (simulating bets) on games with names
such as Buck Lucky. Tropical Trezsures, or Baby Bucks. According to the I Zone
sweepstakes rules, each mcrement level available for play “represents a separate
sweepstakes.” Gambling-themed games resembling slot machines were
prominently displayed on the I Zone terminals. According to a detective
investigating the business, “[i]t appeared the subjects were playing casino-style
slot machine games on the computers. . .. The audible sounds were that of casino-
style slot machines.” The detective noted that on one occasion, no one was on the
Internet, but instead “all the people using the computer terminals were playing the
sweepstakes games.” Participants in the sweepstakes had a chance to win cash
prizes ranging from small amounts to a top prize of $3,000.

In contending the sweepstakes games were not slot machines, Stidman
presented evidence and argument regarding how they functioned. His position
was that the computer sweepstakes games were merely an entertaining way for
customers to reveal a sweepstakes result. A customer could also reveal a
sweepstakes result by other means, such as by using a special function on the
computer terminal or by asking an I Zone employee at the register to print out a
result on paper. As Stidman described it, “[e]ach time a customer reveals the
results of a sweepstakes entry, [regardless of the means used], the next availabie
sweepstakes entry in the ‘stack’ is revealed,” in sequence, from a prearranged
stack of entries. The “next available sweepstakes entry” contains a predetermined
result that would be the same regardless of which method was used to reveal it.

Thus, when the customer engaged the sweepstakes computer games, the outcome



was determined by the particuler sweepstakes entry that wes being revealed at that
time, not by the workings of the game itself. That is, the game simply revealed the
predetermined result of the nexi sequential sweepstakes entry.

Stidman provided further documentarv evidence of how I Zone’s software
system conducted the sweepstakes. This evidence indicated there were three
distinct servers: (1) the “Management Terminal,” (2} the “Point of Sale
Terminal,” and (3) the “Internet Terminal.” As Stidman’s counsel summarized in
the trial court, “It is at the Management Terminal where all sweepstakes entries are
produced and arranged. Each batch of sweepstakes entries has a finite number of
entries and a finite number of winners and losers. Once a batch of sweepstakes
entries is produced at the Management Terminal, it is ‘stacked’ . . . and then
transferred to the Point of Sale Terminal in exactly the same order as when it left
the Management Terminal. Each time a customer reveals the results of a
sweepstakes entry, either at the Internet Terminal or at the Point of Sale, the next
available sweepstakes entry in the ‘stack’ is revealed. In other words, the Internet
Terminal simply acts as a reader and displays the results of the next sequential
sweepstakes entry in the stack as it was oniginally arranged and transterred from
the Management Terminal — it is never the object of play. In fact. exactly the
same results [are displayed] for a specified sweepstakes entry whether the
customer chooses to have the results displayed in paper format at the Point of Sale
Terminal or in electronic format at an Internet Terminal.” Stidman’s evidence
indicated that neither the Point of Sale Terminal nor the Internet Terminal had a
random number generator and could not be “the object of play,” since those
servers could not influence or alter the result of a particular sweepstakes entry, but

merely displayed that result.



C. Fun Zore Internet Café; Heppy Leon

Defendant Kamal Kenny Nasser owned stores cailed the Fun Zone Internet
Café, and defendant Ghassan Elmalih owned a store called Happv Land. The
stores sold, among other things, Tel-Connect and Inter-Connect prepaid telephone
cards. Defendants Nasser and Elmalih promoted the sale of telephone cards at
their stores by offering sweepstakes to their customers. Phone-Sweeps, LLC
(Phone-Sweeps), a company based near Toronto, Canada, furnished the Tel-
Connect and Inter-Connect telephone cards. Phone-Sweeps also provided the
computer software system that operated defendants’ sweepstakes programs,
including the computer sweepstakes games.

When customers purchased telephone cards or more time on their existing
cards, they received 100 sweepstakes points for each dollar spent on prepaid
telephone time. Thus, a customer purchasing $20 in telephone time would receive
2,000 sweepstakes points with the purchase. Noncustomers could receive
sweepstakes points; that is, no purchase was necessary to enter. Persons over the
age of 18 who entered defendants’ stores could receive 100 free sweepstakes
entries or points for that day. Additionally, free points could be received by
mailing in a request form.

Customers couid use their points by playing sweepstakes computer games
on the terminals provided on the premises. Time spent on the terminals playing
the computer sweepstakes games did not reduce the customers’ available
telephone time. Initially, customers gained access to the computer sweepstakes
games by swiping their telephone card into an electronic card reader at the
computer terminal. More recently, customers manually entered the account
number shown on the back of the telephone card at the terminal keyboard.

Once the computer sweepstakes games were displayed, the customer was

presented with a number of slot machine-style games activated by a touch screen.



The customers selected, based on avzileble increments (such: as 25, 50, or 100),
how many points to use at one time. The customer either lost the points played, or
was awarded additional points (called “winning points™}, which the system uacked
and displayed on the screen. If the customer finished with a positive number of
winning points, the points were redeemable at one dollar per 100 points at the
register. For example, 2,400 winning points would result in a cash prize of §24.
According to an odds table, within each pool of entries there were entry results
that ranged from $0.01 to $4,200 (based on redeemable points won). Customers
not wishing to play the sweepstakes games could ask the cashier to do a “Quick
Redeem” at the register to reveal an immediate result.

The system used to operate the sweepstakes program and computer
sweepstakes games was an integrated system that formed a network of computers
and servers. The main Phone-Sweeps server was located in Canada and was
electronically connected to the servers in Nasser’s and Elmalih’s places of
business. The server used in each place of business was, in turn, electronically
connected to each of the numerous computer terminals that the customers used at
that place of business to play the computer sweepstakes games.

Each sweepstakes consisted of a finite pool or batch of entries. Depending
on the size of the retail store, the number of entries in a sweepstakes pool could be
as high as 65 million. The Phone-Sweeps main server in Canada created the
pools. The main server randomized the entries in each pool, put them into a set
sequential order, and then delivered the pool in that sequential order to the “Point
of Sale” computer (or server) in the stores. Neither Nasser nor Elmalih, nor their
customers could change the sequence or contents (i.e., results) of the entries. The
main server in Canada could detect when the pool in any particular store was
nearing the end, and then it created a new pool, in the same manner, and delivered

it to the Point of Sale computer (or server).



Customers playing the computer sweepstakes games simply received and
obtained the results of the next available entry or entries, in sequence. Thus, the
outcomes were predetermined by secuential entries, not by how the customers
played the games. Customers could not impact the result that was determined by
the next available entry. Additionally, neither the sweepstakes servers (i.e., the
Point of Sale computers) nor the terminals where the computer sweepstakes games
were played contained a random number generator or any other way to randomize
or alter the sequence of the entry results.

There was evidence that over a one-year period, customers actually used 31
to 32 percent of the total telephone time that Phone-Sweeps sold through its
licensees.

D. Procedural Background

In May and June 2012, the Kern County District Attorney’s Office filed on
behalf of the People separate civil actions against each of the five defendants. The
complaints alleged that the defendants had violated antigambling provisions of the
Penal Code in operating their respective businesses and sought injunctive and
other relief under Business and Professions Code section 17200. The pleadings
cited provisions relating to unlawful lotteries (§ 319) and unlawful slot machines
or gambling devices (§§ 330a, 330b, 330.1). The superior court held evidentiary
hearings on the People’s motions for preliminary injunctions. It granted
preliminary injunctions prohibiting each defendant, pending further order of the
court, “from operating any business that includes any type of ‘sweepstakes,” “slot
machines,” or ‘lottery”’ feature.” It entered formal written orders granting the
preliminary injunctions against Grewal, Stidman, and Walker on August 1, 2012,
and against Nasser and Elmalih on November 26, 2012.
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Each defencant appealed separctely from the preliminary injunction. The
Court of Appeal consolidated the appeals of Grewal, Stidman, and Walker, and,
senarately, the appeals of Nasser and Elmalih. in tv-o separzte opinions, the Court
of Appeal affirmed the trial court orders. In each matter, it found the sweepstakes
operations were illegal slot machines under section 330b. We granted each of the
defendants’ petitions for review. After the briefing was complete, we consolidated
the two appeals for purposes of oral argument and opinion.

II. DISCUSSION

The sweepstakes operations at issue here were similar to each other,
although they varied in some respects. In each instance, the business sold a
product (either Internet time or telephone cards) and, along with the product,
provided the opportunity to play sweepstakes games, with the possibility of
winning substantial cash prizes. Customers could also receive a limited number of
frec sweepstakes entries per day or could receive more by mailing in a request
form. The customer had the option of either obtaining an instant sweepstakes
result or playing games at a computer terminal to reveal the result. To begin
playing the sweepstakes games, the customer would swipe a magnetic card or
enter a number at a computer terminal. Those choosing to play the games had a
choice of games resembling slot machines or casino-style games. The
sweepstakes operation was an integrated whole, with an outside company
supplying the software to operate the game. The outside company’s software,
which was connected to the computer terminals at the business, predetermined the
result of each game. Neither employees at the business nor the customers
themselves had any control over the outcome. The games themselves merely
revealed the predetermined result; they had no influence on that result.

The district attorney alleged that each of the sweepstakes operations

violated several antigambling provisions, including three that concern slot
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machines. (§§ 330a, 3200, 330.1.) The definitions of slot nachines in thess
provisions are similar but not identical. (Hote! Employees & Restaurant
Employees Iniernat. Union v. Davis. (1999} 21 Cal.4th 585, 593-594; Peopie ex
rel. Lockyer v. Pacific Gaming Technologies (2000) 82 Cal. App.4th 699, 703,

fn. 6 (Pacific Gaming Technologies).) The Court of Appeal focused on section
330b, finding it “[ajrguably the broadest of the three.” It found that the operations
at issue here were illegal slot machines under that section. Defendants challenge
that finding in this court. Accordingly, the only provision before us on review is
section 330b, and we will also focus on that section.

Section 330b, subdivision (a), makes it unlawful to possess “any slot
machine or device, as defined in this section.”? Subdivision (d) of that section
provides the definition: “For purposes of this section, ‘slot machine or device’
means a machine, apparatus, or device that is adapted, or may readily be
converted, for use in a way that, as a result of the insertion of any piece of money
or coin or other object, or by any other means, the machine or device is caused to

operate or may be operated, and by reason of any element of hazard or chance or

2 In its entirety, section 330b, subdivision (a), provides: “It is unlawful for
any person to manufacture, repair, own, store, possess, sell, rent, lease, let on
shares, lend or give away, transport, or expose for sale or lease, or to offer to
repair, sell, rent, lease, let on shares, lend or give away, or permit the operation,
placement, maintenance, or keeping of, in any place, room, space, or building
owned, leased, or occupied, managed, or controlled by that person, any slot
machine or device, as defined in this section.

“It 1s unlawful for any person to make or to permit the making of an
agreement with another person regarding any slot machine or device, by which the
user of the slot machine or device, as a result of the element of hazard or chance or
other unpredictable outcome, may become entitled to receive money, credit,
allowance, or other thing of value or additional chance or right to use the slot
machine or device, or to receive any check, slug, token, or memorandum entitling
the holder to receive money, credit, allowance. or other thing of value.”
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of other outcome cf operation unpredictable to him or her, the vser mav reczive or
become entitled to receive any piece of money, credit, allowance, or thing of
value, or additional chance or right to use the siot machine or device, or any checlk,
slug, token, or memorandum, whether of value or otherwise, which may be
exchanged for any money, credit, allowance, or thing of value, or which may be
given in frade, irrespective of whether it may, apart from any element of hazard or
chance or unpredictable outcome of operation, also sell, deliver, or present some
merchandise, indication of weight, entertainment. or other thing of value.”

(§ 330b, subd. (d).)

We must decide whether the defendants’ sweepstakes operations come
within this definition. We are not the first court to grapple with this definition in
recent years. Numerous courts have found devices similar to the ones here to be
slot machines under this definition.

As the Court of Appeal summarized in Grewal below: “California courts
have found section 330b to prohibit a variety of devices where prizes may be won
based on chance. In People ex rel. Lockyer v. Pacific Gaming Technologies,
supra, 82 Cal.App.4th 699, a vending machine that dispensed telephone cards for
$1 included a ‘sweepstakes’ feature with audio-visual displays resembling a slot
machine. When customers purchased a phone card for $1, they were given a
chance to win a cash prize of up to $100. A ‘preset computer program’
determined the results. (/d. at pp. 701-702.) The Court of Appeal held the
vending machine was a prohibited slot machine under the plain language of
section 330D, because ‘[b]y the insertion of money and purely by chance (without
any skill whatsoever), the user may receive or become entitled to receive money.’
(Pacific Gaming Technologies, at p. 703.) Similarly, in Trinkie v. Stroh [(1997)]
60 Cal.App.4th 771, a jukebox that dispensed four songs for $1 was found to be a

prohibited slot machine or device under section 330b because the operators also
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received a chance to win a cash jacknot. (/d. aipp. 776-781; s22 Score Fomily
Fun Center, Inc. v. County of San Diego (1990) 225 Cal.App.3d 1217, 1221-1223
[holding thzt an arcade video game that simulaied card games violated § 320%
because operators could, as a matier of chance, win free games or extended
play].)”

A recent federal case applying California law to an Internet sweepstakes
game provides another example. (Lucky Bob's Internet Café , LLC v. California
Department of Justice (S.D. Cal., May 1, 2013, No. 11-CV-148 BEN (JMA)) 2013
U.S. Dist. LEXIS 62470, 2013 WL 1849270 (Lucky Bob’s).)} Lucky Bob’s facts
were similar to those of this case in many respects.

As the Lucky Bob’s court described it, “Customers were given 100 entries
to the Sweepstakes for every $1 of purchased internet time. [Citation.] In
addition, each customer was entitled to 100 free entries for every 24-hour period.
[Citation.] Customers were also able to mail a request for $1 worth of
sweepstakes entries to World Touch Gaming, but this option was never used.
[Citation.] [] Purchased internet time was loaded onto a player card, which the
customer swiped into an electronic card reader located at an assigned computer
terminal. [Citation.] The user would then select a method for revealing his
winnings from the monitor located at the terminal. First, a customer could
immediately reveal whether he won a prize. [Citation.] Second, a customer could
play one of the seventeen casino-style games, then reveal whether he had won a
prize at the end of the game. [Citation.] Many of these casino-style games are
commonly associated with slot machines. [Citation.] [{] Plaintiffs’ equipment
operated a sweepstakes gaming system that was manufactured and licensed by
World Touch Gaming, Inc. [Citation.] The World Touch Gaming system
predetermined prize outcomes based upon chance as set forth in predefined odds

tables for the gaming system, prior to when customers revealed their game entries
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on player terminals. [Citation.] Besed vpon the odds tables, a gan.e’s cverall
financial outcome would be set at the time the pool of outcomes was generated.
[Citation.] The system would then sequentially assign entries to pairens from the
pool. [Citation.] Playing the casiro-type games could not change the gams
entries’ prize values.” (Lucky Bob’s, supra, 2013 U.S. Dist. LEXIS 62470 at pp.
*2.*3 2013 WL 1849270, at p. *1.)

The cash prizes in Lucky Bob’s ranged from 10 cents to $3,000. The
players did not use most of the Internet time they purchased. “At Lucky Bob’s, a
total of $1,225,055 was spent for 204,176 hours of internet time and 97.375% of
the total purchased internet time was unused.” (Lucky Bob’s, supra, 2013 U.S.
Dist. LEXIS 62470 at p. *¥3,2013 WL 1849270, at p. *2.)

Relying heavily on Pacific Gaming Technologies, supra, 82 Cal. App.4th
699, the Lucky Bob's court found the device at issue to be an illegal slot machine
under section 330b. (Lucky Bob'’s, supra, 2013 U.S. Dist. LEXIS 62470 at pp. *6-
*10, 2013 WL 1849270, at pp. *2-%4.)

In finding the devices at issue here to be slot machines, the Court of Appeal
relied primarily on section 330b, subdivision (d)’s plain language. Doing so was
appropriate, because the language the Legislature chooses best indicates its intent.
(People v. Cook (2015) 60 Cal.4th 922, 935.) We agree with the Court of
Appeal’s application of the statutory language to the facts.

As the Court of Appeal discussed in the Grewal opinion, “The first element
specified in the statute is that ‘as a result of the insertion of any piece of money or
coin or other object, or by any other means, the machine or device is caused to
operate or may be operated . . .." (§ 330b, subd. (d), itaiics added.) Defendants
argue that this element is lacking because no coin or similar object was inserted
into a slot by customers at the computer terminal to cause the sweepstakes

computer games to operate. We reject that argument. Here, the insertion of a PIN
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for, in Nasser, an account number] or ihe swiping of 2 magneis sord oithe
computer terminal in order to activate or access the sweepstakes games and
thereby use points received upon paying money e. the register {ostensibly o
purchase a product) plainly camz within the broad scope of the statute. The statute
expressly includes the catchall phrase ‘by any other means.” (§ 300b, subd. (d),
italics added.) Even though a coin, money or object (e.g., a token) was not
inserted into a slot, the games were commenced by other means analogous thereto
which effectively accomplished the same result and. therefore, this element is
satisfied.

“The second element of a ‘slot machine or device’ articulated in section
330D is that by reason of any element of hazard or chance or of other outcome of
operation unpredictable by him or her, the user may receive or become entitled to
receive any .. . money . .. or thing of value . . ..> (§ 330b, subd. (d), italics
added.) This language describes the so-called chance element — that is, the
requirement that any potential to win a prize must be based on hazard, chance or
other outcome of operation unpredictable to the user of the machine or device.

“Here, 1t 15 ciear that defendants’ customers may become entitled to win
prizes under the software systems implementing defendants’ computer
sweepstakes games based on ‘hazard or chance or of other outcome of operation
unpredictable’ to the user. (§ 330b, subd. (d).) That is, we agree with the People
that the chance element is satisfied. Under California gambling law, ¢ “[c]hance” °
means that ‘winning and losing depend on luck and fortune rather than, or at least
more than, judgment and skill.” (Hotel Employees & Restaurant Employees
Internat. Union v. Davis, supra, 21 Cal.4th at p. 592.) Since customers playing
defendants’ computer sweepstakes games can exert no influence over the outcome

of their sweepstakes entries by means of skill, judgment or how well they play the
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game, it follows that we are dealing with systems that are vased on chance or
luck.” (Fn. omitted.)

In arguing their devices are not slot machines, defendanis rely primarily cn
Trinkle v. California State Lottery (2003) 105 Cal. App.4th 1401 (State Lotterv).
That case involved a claim that the California State Lottery’s “use of electronic
vending machines to dispense SCRATCHERS lottery tickets is an illegal use of
slot machines.” (Id. at p. 1403.) The game of Scratchers is a lottery that the
California State Lottery is specifically permitted to operate. (See Western Telcon,
Inc. v. California State Lottery (1996) 13 Cal.4th 475, 481-482, 495.) The
California State Lottery sells the Scratchers lottery tickets in stores, sometimes
using vending machines to do so. (State Lottery, at pp. 1403-1405.)

The Court of Appeal in State Lottery, supra, 105 Cal.App.4th 1401,
reached what the Court of Appeal in Grewal aptly described as the “unsurprising
conclusion that a vending machine that simply dispenses California State Lottery
tickets in the sequential order that they were loaded into the machine is not an
unlawful slot machine.” That conclusion was undoubtedly correct. The tickets
themselves were part of a lottery, itself a game of chance. But the California State
Lottery is permitted to operate the lottery. Selling the tickets in vending machines,
rather than from a sales clerk behind a counter, did not make the process an
additional game of chance.

The Legislature has specifically authorized the California State Lottery to
dispense lottery tickets in vending machines. (Gov. Code, § 8880.335.) That
section, however, authorizes using vending machines only if “neither the operation
or functioning of the ticket dispenser nor the operation or functioning of any
component, subcomponent, part, chip, or program of the ticket dispenser, or of any
device in direct or indirect communication with the ticket dispenser, may affect

the probability that a ticket that is dispensed will have a prize value other than a
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null prize value.” (4., subd. (b), italics addec.) In other words, the Legisioture
authorized lottery ticket vending machines, but not machines integrated into a
system that, taken as a whole, operates to deicrmine winners and losers.
Defendants here are doing something beyond what the California State Lottery is
permitted.

Thus, State Lottery, supra, 105 Cal.App.4th 1401, is distinguishable from
this case. Defendants, however, latch onto certain language in Staze Lottery that,
they argue, makes their devices lawful. The State Lottery court described cne of
the statutory elements as being that “the operation of the machine is unpredictable
and govermned by chance . .. .” (State Lottery, at p. 1410, italics added.) It is
unclear how significant the point is to this case, but as the Court of Appeal in
Grewal noted, “section 330b, subdivision (d), refers to chance ‘or’ unpredictable
outcome.” “[Ulse of the word “or’ in a statute indicates an intention to use it
disjunctively so as to designate alternative or separate categories.” (White v.
County of Sacramento (1982) 31 Cal.3d 676, 680.)

More significantly, State Lottery has language indicating that, for a device
to be a slot machine, the machine the customers operate must itself generate the
element of chance at the time of operation, somewhat like the spinning wheels of
the original mechanical slot machines. (State Lottery, supra, 105 Cal.App.4th at
pp. 1411-1412.) Defendants argue that their devices are not slot machines because
the machines the customers operate to obtain the result do not themselves generate
the element of chance at the time of operation. The element of chance has already
been generated, and customers playing the games merely receive the next result in
a previously arranged, sequential order.

The Court of Appeal in Grewal disagreed with the suggestion (unnecessary
to State Lottery’s holding) that the computer terminal which customers use to play

the sweepstakes games must itself generate the chance or unpredictable outcome
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at the time the customer plays the game. “Eection 330b only requires tnat prizes
may be won ‘by reason of any element of hazard or chance or of other outcome of
operation unpredictable by him or her . ...” (§ 330b, subd. (d).) Under this broad
wording, if the entries are arranged in a particular order beforehand, rather than
rearranged each time the game is played, it will still suffice. Either way, the next
sequential entry/result that is dealt out by the scftware system will be, from the
perspective of the player, by ‘chance or of other outcome of operation
unpredictable by him or her....” (Ibid.) []] ... The mere fact that winnings
are based on a predetermined sequence of results programmed into the software
system, rather than on a randomly spinning wheel (or the like), does not change
the nature and character of devices herein, which as integrated systems function as
slot machines.” (Fns. omitted.)

The Court of Appeal “treat[ed] each defendant’s complex of networked
terminals, software gaming programs and computer servers as a single, integrated
system. Under section 330b, subdivision (d), an unlawful * “slot machine or
device” ’ is not limited to an isolated or stand-alone piece of physical hardware,
but broadly includes ‘a machine, apparatus, or device that is adapted’ for use as a
slot machine or device. (Italics added.) As defined in dictionaries, the ordinary
meaning for the term ‘apparatus’ includes ‘a group or combination of instruments,
machinery, tools, or materials having a particular function’ (Random House
Webster’s College Dict. (1992) p. 66), as well as ‘[t]he totality of means by which
a designated function is performed or a specific task executed’ (Webster’s II New
College Dict. (2005 (3d ed.) p. 54). Here, each defendant’s system of gaming
software, servers and computer terminals plainly operated together as a single
apparatus. (§ 330b, subd. (d).) While it is true that the end terminals or computer
monitors used by patrons — if considered in isolation — may not intrinsically or

standing alone contain all the elements of a slot machine, in each case they are part
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of an integrated system or apparatus waerein the various paris or compongents
work together so as to operate in a manner that does constitute an unlawful siot
machine or device.” 3

We agree. Indeed, a contrary view would mean that, again to quote the
Court of Appeal, “even a casino-style slot machine would be legal as long as it
was operated by a computer system that had previously arranged the sequence of
entry results in a fixed order. Such a computer system might conceivably
frontload hundreds of millions of discrete entry results into a predetermined
sequence. A customer using that device would be surprised to learn that merely
because there is a preset sequence, he is not playing a game of chance.” The
Legislature cannot have intended and, more importantly, section 330b’s language
does not permit, the conclusion that a business in California may lawfully operate
traditional Las Vegas-style slot machines — with spinning wheels and everything
else one associates with slot machines — merely by inserting into them software
created elsewhere that presets the results. As the Court of Appeal aptly
analogized, “whether a deck of cards was shuffled the day before, or at the
moment the player sits down at the table and places a bet, it is still a matter of
chance whether the ace of spades is the next card dealt.”

From all this, and as applicable here, we think the core elements of section
330b, subdivision (d), can be distilled as follows: A device that (1) rewards
purchasers of usable products, including but not limited to, telephone and Internet

time, with sweepstakes points, and (2) allows those purchasers to redeem their

3 We note that under some circumstances slot machines may be seized and
ultimately disposed of. (§ 330.3.) Section 330.3 does not cross-reference section
330b, subdivision (d)’s definition of a slot machine. We express no opinion on the
separate question of to what extent the integrated components of a slot machine
under section 330b may be subject to seizure under section 330.3.
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sweepstakes points by playing games that award cash or other nrizes of value, is a
slot machine, where that device, (3) standing alone or used in conjunction with
other electronic or mechanical components, (4) when operated by insertion of a
PIN, account number, or magnetic card, or by any other means, (5) awards cash or
other prizes of value to users, or entitles those users to such cash or other prizes of
value, and (6) does so by arranging or prearranging winning sweepstakes entries in
a manner that is unpredictable to the user.

Pacific Gaming Technologies, supra, 82 Cal. App.4th 699, supports this
conclusion. As the Court of Appeal in Grewal explained. in Pacific Gaming
Technolagies, * ‘[a] preset computer program determine[d] the results of the
sweepstakes.” (Id. at p. 702.) The machine or device in that case (a ‘VendaTel’
that distributed a telephone card to each customer while entering them in a chance
to win a prize) had a * “10 percent payout structure” * where it would ‘pay[] out

£ B4

$500 in prizes for every $5,000 paid into the machine’ with © “predetermined
winners” spread out over a period of time.” (/d. at p. 702, fn. 4.) Under those
facts, the Court of Appeal held that the users of the device became entitled to
receive cash prizes ‘purely by chance (without any skill whatsoever).” (Id. at p.
703, italics added.) The same is true here. Even if the sequence of entries has
been electronically frontloaded into defendants’ integrated system, patrons win
cash prizes based upon ‘hazard or chance or of other outcome of operation
unpredictable by fthe patron]’ in violation of section 330b, subdivision (d).” The
court in Lucky Bob’s, supra, 2013 U.S. Dist. LEXIS 62470, 2013 WL 1849270,
reached a similar conclusion.

Defendants argue that the devices are not slot machines because the
element of consideration is lacking. Again, we agree with the Court of Appeal’s

response to this argument. “We find the argument unpersuasive. Unlike section

319 (regarding lotteries), section 330b does not directly specify that consideration
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is an element. Therefore, it would seem that 25 iorg as e enrass statuiery
elements of section 330b are satisfied, no separate showing of consideration is
needed. In other words, to the extent that consideration is a factor under section
330b, 1t is simply subsumed by the existing statutory elements. Since those
elements were shown here, nothing more was required. (Trinkle v. Stroh, supra,
60 Cal.App.4th at pp. 780-781.) Other cases have essentially followed this
approach by concluding that even if consideration is necessary in slot machine
cases, its existence will be found where a connection exists between purchasing a
product from a vending machine or device and being given chances to win a prize.
(Id. at pp. 781-782; People ex rel. Lockyer v. Pacific Gaming Technologies, supra,
82 Cal.App.4th at pp. 705-706.) ‘ “Once the element[s] of chance [and prize]” ’
are added to a vending machine or device, it is reasonable to assume that ¢ “people
are no longer paying just for the product regardless of the value given that product
by the vender.” * (Trinkle v. Stroh, supra, at p. 782; accord, People ex rel.
Lockyer v. Pacific Gaming Technologies, supra, at pp. 704-707.) That is the case
here as well, since points are given to play the computer sweepstakes games on
defendants’ terminals based on dollars spent in purchasing products — that 1s, the
elements of chance and prize are added to the purchase.”

“[TThis construction reflects the Legislature’s recognition *that once the
elements of chance and prize are added to a vending machine, the consideration
paid from the player-purchaser’s perspective is no longer solely for the product.’
[1] ... An otherwise illegal machine does not become legal merely because it
plays music, gives a person’s weight, vends food, etc.” (Trinkle v. Stroh, supra,
60 Cal.App.4th at p. 782 [quoting the trial court in that case].)

Defendants Nasser and Elmalih argue the systems do not operate by hazard
or chance or some other unpredictable operation because users have the option of

obtaining an immediate result without playing any of the computer games. This
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circumstance does not negate the elements that maie the computer games illegal
slot machines. The fact that users need not swipe a card or enter a number into the
computer terminal and then play a casino-siyle game in order to obtain a result,
does not make the system any less of a slot machine when they do swipe the card
or enter the number and do play the casino-style game. When the user, by some
means (here swiping a card or entering a number), causes the machine to operate,
and then plays a game to learn the outcome, which is governed by chance, the user
is playing a slot machine.

Two additional circumstances in this case tend to confirm that defendants
were actually conducting gambling enterprises of the type section 330b is intended
to control. First, although a device need not generate a random outcome at the
time of play, we think it significant that these systems are specifically designed to
cultivate the impression that the user may receive a reward “by reason of any
element of hazard or chance or of other outcome of operation unpredictable by
him or her.” (§ 330b, subd. (d).) In contrast, a lottery ticket vending machine is
transparent insofar as the design itself conveys to the customer that the dispenser
has nothing to do with the chance element. A customer can watch the next ticket
fall from its holder, a straightforward proposition imbued with no particular
suspense; the appearance of chance comes into play only once the lottery ticket is
in hand. This distinction would seem to track the central policy rationale for
categorizing defendants’ systems as slot machines. They are attempts to recreate
the sensation of playing with a device that itself generates the chance element.

Second, it is clear defendants’ customers were not merely buying the
product that made them eligible to play the sweepstakes games — Internet or
telephone time — but also, and perhaps primarily, the sweepstakes games. In
Lucky Bob'’s, the record showed that most of the Internet time ostensibly sold was

never used. (Lucky Bob’s, supra, 2013 1.8, Dist. LEXIS 62470 at p. *3, 2013 WL
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1849270, at p. ¥2.}) The recorc here is not s clear, but at least sometimes,
customers who ostensibly bought Intemet time seemed to spend more time playing
the games than using the Internet. The evidence shows that customers who
ostensibly bought telephone cards never used some two-thirds of the purchased
telephone time. It is true, as defendants argue, that the businesses offered a
limited number of sweepstakes entries for no charge. But the customers were
nonetheless clearly paying, at least in part, and, it appears, in large part, for the
opportunity to play the casino-style sweepstakes games and win cash prizes. Or,
as the People put it, defendants’ “sweepstakes are actual games of chance played
for money by patrons to win cash prizes.”

Defendants make various other arguments against finding the devices to be
slot machines. They argue the Court of Appeal violated principles of stare decisis
in not following State Lottery, supra, 105 Cal. App.4th 1401. But nothing about
stare decisis prevents courts from fairly distinguishing cases. State Lottery is
entirely distingutshable. Indeed, the various cases finding similar devices to be
slot machines, which we are following, are closer on point.

Defendants claim they had insufficient notice that their devices would be
deemed slot machines. They argue the so-called rule of lenity, “whereby courts
must resolve doubts as to the meaning of a statute in a criminal defendant’s favor”
(People v. Avery (2002) 27 Cal.4th 49, 57), mandates a finding that the devices are
legal. The rule of lenity exists to ensure that people have adequate notice of the
law’s requirements. But the rule applies only when two reasonable interpretations
of a penal statute stand in relative equipoise. “[A]lthough true ambiguities are
resolved in a defendant’s favor, an appellate court should not strain to interpret a
penal statute in defendant’s favor if it can fairly discern a contrary legislative

intent.” (/d. at p. 58.) Here, there is no relative equipoise. We can fairly discern
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the Legistature’s intent. The devices at issue clearly come within section 330%,
subdivision (d)’s definition of a slot machine.

Defendants also argue that any ruling that their devices are slot machines
would be * ‘an unforeseeable judicial enlargement of® ” a criminal statute that may
only be applied prospectively. (People v. Whitmer (2014) 59 Cal.4th 733, 742.)
But all that we are reviewing at this time is the trial court’s issuance of the
preliminary injunctions. An injunction operates in the future; it “is aimed at
preventing future conduct — conduct after the issuance of the injunction.” (Cal-
Dak Co. v. Sav-On Drugs, Inc. (1953) 40 Cal.2d 492, 496.) We express no view
on what other remedy, if any, might be appropriate in this case.

Defendants also argue that the Legislature’s inaction signals its approval of
State Lottery, supra, 105 Cal.App.4th 1401. They note that the Legislature has
amended section 330b multiple times since that decision but has not overruled it.
“In some circumstances, legislative inaction might indicate legislative approval of
a judicial decision.” (People v. Whitmer, supra, 59 Cal.4th at p. 741.) Itis unclear
how this concept would apply here because the Legislature has overruled neither
State Lottery, which is distinguishable, nor any of the cases finding devices similar
to the ones here to be illegal slot machines. For purposes of discussion, we may
assume that the Legislature’s failure to overrule State Lottery might indicate its
approval of that case’s holding. But that holding was that the California State
Lottery may sell lottery tickets in vending machines. The Legislature’s inaction
does not signal approval of all of the analysis leading to that holding, and certainly
not approval of defendants’ view of how that analysis applies to this case.

Defendants assert that the devices here have features in common with
sweepstakes operated by national companies like Coca-Cola and McDonalds, and
that a holding that the devices here are illegal slot machines would mean those and

similar sweepstakes are also illegal slot machines. How similar the devices here
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are to other sweepstakes, and whether other sweepstakes would meet all of the
elements set forth in section 330b, subdivision (d), is beyond the scope of this
case. Such questions would have to be decided in g case in which someone claims
some other sweepstakes system is an illegal slot machine. Like a New Mexico
court confronted with a similar argument, “we will not substitute our sufficiency
of the evidence analysis with an evaluation of the numerous other sweepstakes-
type promotions conducted in New Mexico [or California] by other national
companies who are not defendants in this proceeding.” (State v. Vento (N.M.App.
2102) 286 P.3d 627, 634.)

The parties also note that, during the pendency of this case, the Legislature
amended Business and Professions Code section 17539.1 in a way that appears to
prohibit sweepstakes games like those of this case. (Stats. 2014, ch. 592, § 1,
chaptering Assem. Bill No. 1439 (2013-2104 Reg. Sess.).)4 The meaning and
application of this amendment is beyond the scope of this opinion. But its

existence does not make this matter moot; we are deciding whether the trial court

4 As amended, Business and Professions Code section 17539.1, subd. (a)(12),
prohibits: “Using or offering for use any method intended to be used by a person
interacting with an electronic video monitor to simulate gambling or play
gambling-themed games in a business establishment that (A) directly or indirectly
implements the predetermination of sweepstakes cash, cash-equivalent prizes, or
other prizes of value, or (B) otherwise connects a sweepstakes player or
participant with sweepstakes cash, cash-equivalent prizes, or other prizes of value.
For the purposes of this paragraph. ‘business establishment’ means a business that
has any financial interest in the conduct of the sweepstakes or the sale of the
products or services being promoted by the sweepstakes at its physical location.,
This paragraph does not make unlawful game promotions or sweepstakes
conducted by for-profit commercial entities on a limited and occasional basis as an
advertising and marketing tool that are incidental to substantial bona fide sales of
consumer products or services and that are not intended to provide a vehicle for
the establishment of places of ongoing gambling or gaming.”
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properly issued a preliminary injunction after finding the devices to be itlegal slot
machines under section 330b.

Defendants contend, however, that the recent legislation supports the
argument that their devices are not unlawful slot machines under section 330b.
They cite committee reports expressing the belief that currently the devices might
not be prohibited. For example, one report states, “As long as there is a legitimate
free method of entry into the sweepstakes or promotion, the consideration clement
is absent, and the ‘sweepstakes’ is not an illegal lottery. According to the Senate
Governmental Organization Committee, it appears that most Internet cafés are not
operating illegal lotteries under California law.” (Sen. Rules Com., Off. of Sen.
Floor Analyses, 3d reading analysis of Assem. Bill No. 1439 (2013-2014 Reg.
Sess.) as amended Aug. 21, 2014, p. 3.)

Aside from the fact that this and similar committee reports refer to illegal
lotteries and not illegal slot machines, at most they indicate a belief that devices
like those of this case might not currently be prohibited, and they suggest the
Legislature amended Business and Professions Code section 17539.1 to ensure
that at least they would be unlawful in the future. The reports do not, and cannot,
restrict our interpretation of section 330b. The judicial, not legislative, branch
interprets statutes, and a legislative belief regarding the meaning of earlier
legislation has little weight. (People v. Cruz (1996) 13 Cal.4th 764, 780-781.)
Nothing in the Legislature’s recent action prevents us from applying section

330b’s plain language.
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ITY. CONCLUSION

We affirm the judgments of the Court of Appeal.

CHIN, J.

WE CONCUR:

CANTIL-SAKAUYE, C. J.
WERDEGAR, J.
CORRIGAN, J.

Liu, J.

CUELLAR, J.

XRUGER, J.
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Conditional Use Permit No. 2015-04

The business is located at 2817 So. Mooney Blvd., in the C-R (Regional Commerciaf) Zone District. (APN:121-090-068)

. i
"

5 -
1
3 ]
1 .
Project Site
I
| |
3 |
il

Aerial Photo

Photo Taken March 2014

T e Foet
0 25 50 100




Conditional Use Permit No. 2015-04

The business is located at 2917 So. Mooney Blvd., in the C-R (Regional Commercial) Zone District. (APN:121-090-068)
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City of Visalia

Memo

o Members, City Council = _
Members, Planning Commission R

From: Josh McDonnell, Aicp.{ 7

cC: Mike Olmos, Leslie Caviglia, Chris Young

Date: July 13, 2015

Re: Status Report on General Plan Buildout

Attached please find the quarterly report that updates the City’s progress towards developing
its Tier I boundary established in the General Plan. The reports are updated through the
quarter ending June 30, 2015. Included are four reports that summarize development activity
by land use category: residential, commercial, regional retail, and industrial.

These reports shall be updated and provided to the Council and Commission on a quarterly
basis. Please contact me at 713-4364 or jvsh.medonnelli@cl. visalia caus with any questions
or comments.




General Plan Policy LU-P-21: Tier | Tally

Residential Permits Issuad Since April 1, 2010

SINGLE-FAMILY 2010 2011 2012 2013 2014 2015

January 10 12 22 27 20

February 15 8 23 26 47

March 17 14 30 26 53

April 3 13 23 34 51 67

May 44 30 13 18 26 30

June 29 18 28 34 31 45

July 20 22 28 38 51

August 7 19 55 53 42

September 12 10 21 28 29

October 10 18 17 57 45

November 22 20 23 34 18

December 41 77 10 60 43

TOTAL 216 269 252 429 415 262

MULTI-FAMILY 2010 2011 2012 2013 2014 2015

January 0 0 0 0 0

February 0 0 0 0 4

March 2 0 0 0 10

April 0 0 0 0 0 6

May 0 0 0 0 0 8

June 0 0 0 0 0 8

July 0 0 0 0 0

August 0 8 0 0 4

September 2 0 0 0 4

October 0 0 0 0 4

November 0 0 0 0 4

December 0 0 0 0 4

TOTAL 2 10 0 0 20 34
Permits Percent

Total Units Required in Tierl 5,850

Total SFR 1,843

Total MFR 66

Total Permits Issued 1,909 32.63%

Total Permits Remaining in Tier | 3,941 67.37%

Total permits issued since 4/1/2010 1,747 1,909

Total years since 4/1/2010 5.00 5.25

Average permits / month through tally date 29 30

Estimated years to reach Tier Il Boundary 11.74 10.84

based on average permits issued through tally date

California Department of Finance 45,736
Housing Unit Estimate for Visalia, 1/1/2015

1,843

66



General Plan Policy LU-P-21: Tier [ Tally

Permits for Cormarcizl Space (so. {o.} lssued 5% 2 April 1, 2010

2053 2041 2212 2012 2014 2015

January - 12,950 - -

February 4,986 8,000 . - -

March 5,440 3,320 3,320

April - - a 56,734 2,023 =

May 7470 3,700 - - 72,278 18,901

June - - - 1,950 - -

Juby 1,914 13,800 - - 7.660

August 22,000 - 3,477 6,035 -

September - 3,148 3,143 11,200 13,054

October 1,500 12,922 - 1,056 -

November 27,338 - - - 202,200

December - 6,900 - - 3,038

TOTAL 60,222 45,456 33,010 80,295 303,573 18,901 541,457
Square Feet Percent

Total Area Required in Tier | 960,000

Total 8q. Ft. Issued 541,457 56.40%

Total S$q. Ft. Remaining in Tier | 418,543 43.60%

Total sq. ft. issued since 4/1/2010 522,656 541,457

Total Years since 4/1/2010 5.00 5.25

Average sq. ft. / year through tally date 104,511 103,135

Estimated Years to Reach Tier i Boundary 4,19 4.06

based on average permits issued through tally date

Permit Date issued No. Street Project 5q. Ft. Land Use Type

B092878 05/18/2010 1326 Center, W Qffice Conversion 1,413 ©

B092805 05/27/2010 131 Tamarack, S  Gerges Medical Clinic 6,057 O ALTCOM

B083048 07/22/2010 1308 Center, W L & M Transportation 1,214 O

B100213 08/06/2010 1925 Dinuba, N DD’s Discount 22,000 CMU

B101243 10/04/2010 1310 Ben Maddox, N O'Reilly's Auto Parts faddition] 1,500 CMU

B100854 11/10/2010 406 Main, E Main Street Promenade 27,338 DMU ALTCOM

B101815 02/07/2011 221 Caldwell, E Tuscan Plaza 4,986 CMU

B101949 05/12/2011 345 Caldwell, E Derrell's Mini Storage [addition}] 3,700 CMU

B101948 07/20/2011 345 Caidwell, E Derrell's Mini Storage [addition] 4,200 CMU

B101950 07/20/2011 345 Caldwell, E Derrell's Mini Storage [addition] 4,800 CMU

B101951 07/20/2011 345 Caldwell, E Derrell's Mini Storage [addition] 4,800 CMU

B102429 09/16/2011 2421 Dinuba, N Taco Bell 3,148 CMU

B111026 10/06/2011 720 Demaree, S BL Quality Meats 5,586 CMU

B110540 10/06/2011 1325 Cenier, W Office Conversion 1,388 O

B110906 10/18/2011 1208 Mooney, S Surf Thru Car Wash 11,534 CMU ALTCOM

B111080 12/15/2011 555 Lovers, S Sierra Mini Storage [addition] 3,000 CMU

B111081 12/15/2011 555 Lovers, S Sierra Mini Storage [addition] 3,800 CMU

B111082 01/26/2012 555 Lovers, § Sierra Mini Storage [addition] 3,800 CMU

B111084 01/26/2012 555 Lovers, 8 Sierra Mini Storage [addition] 3,600 CMU

B111085 01/26/2012 555 Lovers, S Sierra Mini Storage [addition} 2,850 CMU

B111086 01/26/2012 555 Lovers, S Slerra Mini Storage [addition] 2,700 CMU

B112412 02/06/2012 345 Caldwell, E Derrell's Mini Storage [addition] 3,800 CMU

B112413 02/06/2012 345 Caldwell, E Derrell's Mini Storage [addition] 4,200 CMU

B111743 03/05/2012 3610 Packwood, W  Seguoia Imaging 4000 ©

B120185 03/16/2012 1300 Center, W Office Conversion 1,440 O

B121877 08/22/2012 2402 Main, W Office Conversion 1,521 O

B120887 08/27/2012 5430 Cypress, W Subway 1,956 CMU

B120695 09/04/2012 628 Houston, W Office Conversion 719 O

B112525 09/05/2012 4345 Noble, W Chuck E. Cheese [addition] 2,424 CMU ALTCOM

Page 1of 2




General Plan Policy LU-P-21: Tier I Tally
Permits for Commercial Space {sqg. fi.} Issuad Since Anril 1, 2010

B122640 03/06/2013 1530 Noble, E Wenuy's 2,386 CMU ALTCON
B122495 04/17/2013 401 School, E Family Health Care Network 34,607 DMU

B130392 04/23/2013 3040 Dinuba, N TJ Maxx 22,127 CMU

B130442 06/12/2013 2222 Main, E Shell building 1,950 CS

B130788 08/20/2013 1337 Lovers, S Sequoia Orthopedic 6,035 O

B131633 09/27/2013 1140 Ben Maddox, S Shell buiiding 11,200 CMU

8131428 10/31/2013 409 Church, N Office Conversion 1,056 DML

B133363 03/28/2014 1300 Mineral King, E Shop Building 3,320 CS8 ALTCOM
B132828 04/11/2014 603 Roosevelt, E  Metal building 2,023 CMU

B133106 05/13/2014 210 Tipton, N imagine U 15,126 C5

B132792 05/22/2014 1727 Mineral King, E Redwood Veterinary Hospital 1.885 CS

B140564 05/28/2014 3000 Mooney, S Mor Furniture For Less 36,098 CMU ALTCOM
B140570 05/28/2014 3010 Mooney, S Mor Furniture For Less 18,159 CMU

B133286 07/01/2014 2342 Sunnyside, W  Shell building 3,900 O

B133288 07/01/2014 2318 Sunnyside, W  Shell building 3,760 O

B132326 09/17/2014 3206 Dinuba, N Orchard Walk shell building 10,032 CMU

B132451 09/17/2014 3216 Dinuba, N Orchard Walk she!f building 3,022 CMU

B132254 11/13/2014 3705 Connelly, W Derrell's Mini Storage 800 CMU

B132256 11/13/2014 3705 Conneliy, W Derrell's Mini Storage 201,400 CMU

B142639 12/08/2014 218 West, N Office Conversion 1,662 DMU

B140344 12/09/2014 1400 Noble, E Wienerschnitzel 1,376 CMU ALTCOM
B150208 05M14/2015 231 Caldwell, E Shell building 7,670 CMU

B150569 05/26/2015 2850 Mooney, S Two retail & two restaurant pads 11,231 CMU
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General Plan Policy LU-

P-21: Tier | Tally

Permits for Industrial Space {sq. ft.} Issued Since Aoril 1, 2010

L

20T 2012

LRy

04

2012 23 {
January . - i 8,810 12,25
February = 7,800 - -
March £00,498 - - - =
April 8,100 - 14,350 - - 19,200
May - - - 24,780 - -
June - - - - - -
July 4,901 5,965 - - 30,240
August - 11,634 22,994
September . + - - -
October - - 3,600 - -
November - 109,577 - - -
December - - - - -
TOTAL 13,001 627,675 25,450 24,780 63,144 21,450
Permit Date Issued No. Street Project Sq. Ft.
B100095 04/29/2010 635 Piaza, N Warehouse building 3,200
B100418 04/29/2010 2000 Plaza, N Cal Dairies storage building 4,900
B101049 07/01/2010 720 Gateway, N Shell building 4,901
B102620 03/24/2011 8711 Riggin, W VWR 500,499
B110448 07/01/2011 9940 Nicholas, W Alr Sun Inc 5,965
B110412 08/18/2011 10526 Grove, W Dix Machine Shop 11,634
B111014 11/18/2011 1111 Miller Park, N Perfection Pet Foods Phase | 108,577
B112283 02/21/2012 2000 Plaza, N Cal Dairies warehouse add'n 7,500
B112415 04/06/2012 1104 Nevada, N Pace International 10,150
B112456 04/19/2012 1111 Miller Park, N Perf. Pet Foods building shell 4,200
B121261 10/18/2012 1515 Shirk, N Lake Irrigation 3,600
B130667 05/08/2013 1111 Miller Park, N Perf. Pet Foods pack&storage bl 24780
B132774 01/08/2014 9706 Nicholas, W Shell building 4,955
B132775 01/08/2014 9730 Nicholas, W Shell building 4,955
B122045 07/09/2014 8027 Sunnyview, W Mainland Warehouse 30,240
B141226 08/19/2014 2000 Plaza, N Cal Dairies evaporator bldg. 22,994
B142397 01/23/2015 7043 Pershing, W  Shell building 12,250
B142177 04/28/2015 8929 Goshen, W Storage building 19,200

Square Feet Percent
Total Area Required in Tier | 2,800,000
Total Sq. Ft. Issued 785,500 28.05%
Total Sq. Ff. Remaining in Tier | 2,014,500 71.95%
Total sq,. ft. issued since 4/1/2010 766,306 785,500
Total Years since 4/1/2010 5.00 5.25
Average sq. ft. / year through tally date 153,260 148,619
Estimated Years to Reach Tier Il Boundary 13.27 13.46
based on average permits issued through tally date
Estimate of Total Visalia Industrial Space as of 2010 15,000,000
Source: Existing Conditions Report, October 2010. Page 3-33.

785,500



Permits for Regional Commercia! Space (sq. ft.} lssved Sinca fipri! 2, 2010

General Plan Policy LU-P-21: Tier | Tally

2013 2011 2812 2013 2314 2415
January - - - - -
February - - - - -
March - 14,674 - - -
April - 6,269 - - 2,973 -
May - 2 - - - -
June - - - - 7
July - - - - -
August - - - -
September - - - 17,204
October - - . - -
Navernber - - 4,984 -
December - : - - -
TOTAL - 6,269 14,674 22,188 2,973 -
Permit Date Issued No. Street Project Sq. Ft.
8110282 04/26/2011 4125 Mooney, S Buffalo Wild Wings 6,269
B120360 03/20/2012 3637 Mooney, S Dick's Sporting Goods [addition] 14,674
B131114 09/18/2013 3921 Moongy, 5 America's Tire 9,051
B131008 09/19/2013 4021 Mooney, S Wet Seal 8,153
B131004 11/06/2013 4129 Mooney, S Packwaod Creek shell building 4,984
B140059 Q4/17/2014 3704 Mooney, § El Pollo Loco 2,973

Square Fest Percent
Total Area Required in Tier | 922,383
Total Sq. Ft. Issued 46,104 5.00%
Tetal Sq. Ft. Remaining in Tier | 876,279 95.00%
Total sq. ft. iIssued since 4/1/2010 46,104 46,1 04
Total Years since 4/1/2010 5.00 5.25
Average sq. ft. / year through tally date 9,221 8,782
Estimated Years to Reach Tier Il Boundary 95.03 99.78
based on average permits issued through tally date
Estimate of Total Visalia Regional Comm. Space as of 2012 2,200,000
Source: Visalia Regional Commercial Land Use Report, July 2012, Page 6.

48,104



